Webinar (February 23, 2022) “Overview: Managing Sick Employees in Post-Pandemic” Q&A
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1. Q. | The BC website says "Your employer may request reasonably sufficient proof of illness." in the paid sick
leave page. In case of requesting "proof" to employees, is there anything that employer needs to be
aware of?
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A. | Thisis used instead of a prohibition on always asking for a doctor’s note. It would not reasonable to ask

for a doctor’s note, for example, if an employee is off with the same issue each time (migraine, low
blood sugar, kidney dialysis) or for the first absence. Save seeking a doctor’s note only for when it is
necessary.
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2 Q. | There is an employee who frequently takes sick leave especially during the busy time. The co-workers of
his are increasingly questioning whether he is really sick or not, which makes the atmosphere in the
workplace deteriorating. Is it inappropriate from the employee's privacy point of view to tell the co-
workers the reason for the sick leave to convince them?

From the perspective of the balance between workplace morale and the privacy of the employee
concerned, what extent it is acceptable for the employer to respond to the skepticism of co-workers,
such as, "Has the doctor's note been submitted to the company?"
O 72 2 LB R 2B R B OEFORMD 2 LT 2 FfFFEL b KL ITEFHA
R0 bz ) mrmE ), BHOFHA»ES RoTwad, MGLTH D 5 720 IC[H
FOE~SHRHH 22 5 2 L3, BEKEBDO T 74y —DBlE» o ANEY R 2 L e DH?
[ZWrE IR atticiRE T3 05 ? | FoFfEEY S OEEEIcH L, EREMIzE T
[% L CREZR WA, BGoLR[EYFEED T T4 N =0T v 2Ol A THL
Vg

A. | Employers are forbidden from disclosing any employee diagnosis. Employers should also not share any
functional limitations, just accommodation measures that are in place for the employee. It is possible to
speak with the employee who is often sick and ask them if they want you to disclose such information,
as the employer is getting questions, but they will likely say no, as they are entitled to do. If such an
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employee says yes, ensure the consent is detailed and recorded in writing.
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An employee who used to come to work every working days before the pandemic began refusing
business trips and attending in-person meetings that his immunity had been lowered due to the
aftereffects of the COVID-19 infection. It is not that he is in a health condition that prevents him from
going out (he seems to be going out for personal reasons), but rather it is his own decision based on his
concern about the risk of getting sick by going out for work. To what extent can an employer force an
employee to go out for work?

au FENIEHHE L TR, 20 F RO RIBRE THRIESI DT 28 o 72 & OB T,
HIRCHNH CTORERE E~DSIE T XCW 2 L5 ICko, HMETE R EFIREICS 2D
FTidal, BLETHFEOLDIHNET 2 2 L CHRFEZRT I 227 2 B& L TORADHK
ThHd, HEEERED 7 74 ~— FMIHUIEBIC L T 3KkFD ) LEMEERICH L, 8
HEr LT oscoftFHck 3B 4BECX2D0 ?

You can advise the employee that travelling is part of their job, as it was before the pandemic. If the
employee wants an accommodation, they will need a doctor’s note that indicates the employee cannot
travel. However, that can open a dialogue with the physician so that the physician understands what the
job requirements are. The employer can consider taking the position the employee cannot be
accommodated and dismissal is the alternative, but that should be discussed with legal counsel.
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There is an employee who wishes to work from home full time to avoid commuting to work, which may
expose her to viruses due to a sick or infirm family member. In such a case, is there any problem in
asking the employee to submit a doctor's note of such family member? How should the company know
that such a family member really exists?
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Unless there is a public health notice about heightened risk of certain viruses in the community, it is no
longer reasonable to rely on this excuse. What was the situation before the pandemic for this employee
with the live-in dependent? Advise the employee, he/she must return to the office. If they refuse/seek
an accommodation then work with your lawyer to send a list of questions to the physician. If the
employee seeks an accommodation, medical proof is reasonable.

HIBHACTRHED Y AL ZAD ) ZZREE > T0d &) NREE EOBEN VIR, 2D
BORICHZ DRI RBPZYTIEH Y A, XD L) REEFESFAEL T2 2 OEER
d. IR FREETIE ED XD REERILZ 5720 TL & )2 ? YEEEBICIIBE~KE S L5 B)
ELELEY. bLEZNZESLZVREEZHRELZY T35 MEL LI L T ERC
HREIY) A M 2R LEL &9, HEEADVBREEZ KD 256, EENGAEAZKkD 2 2 & TAH
3,

Is it necessary for an employer to accommodate an employee who refuses to go to crowded places like a
trade show or conference not because he/she is actually sick, but because he/she is concerned about
the risk of getting sick?
It is generally difficult for medical doctors to prove that an employee has a constitution that makes him
or her susceptible to illness (e.g., catching a cold easily.) At the same time, there are some people who
are actually suffering from post-COVID syndrome, which can be medically unexplainable symptoms of
fatigue. If an employee claims to have such a condition, to what extent the company should take this
into consideration?
KRRTHR LD TIRZEL, WRICR D Y R 7 BEPOERARPHY 77 LY 2D X 51T KRS
~MTKEBEM 2RI L, ERAFL L TCZoREMEZHE AN LEIEZH 5 D0 ?
(EHZHLCT W (] B Z 023 v) (RE] 2T 2 DIZEHFIC L - TH —fRAVIC
L Bbh, oIz w FREER & CERARICHIAD D2 R BRI & LICRERED» 1
Twi Abwa e, b LIEKEAICZ Y B N6, Stfiliiznz &2 £ CREST
ERDDPEZTIKL

Employers have a right to proof of the reason an employee is seeking an accommodation. The employer
can also ask questions after the physician responds. The employer should ensure the physician
understands what the employee does (duties and responsibilities) and what the employee is alleging.
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A question regarding the performance evaluation of an employee who has many sick days. Is there a
problem with reflecting in the evaluation due to the fact that he/she missed more days of work means
that he/she worked fewer hours than the other employees? Wondering if it is fair to count on the reality

that the employee's contribution to the achievement of team goals was quantitatively less than others.




Does it constitute discrimination against employees who took sick days if giving relatively higher
evaluation to the employees who worked hard to fill in for the employees who took a lot of sick days?
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You cannot penalize employees who took sick leave, but you can certainly reward coworkers who had to
step in to help when the other employee was away.
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(Slide 5) Is the legal Framework such as Employment Standards Legislation, Workers Compensation
Legislation, and Human Rights Code all provincial?
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Yes. All of those statues are provincial, unless your business is federally regulated. Very few businesses in
Canada are federally regulated. The main industries are the Federal Government, Crown corporations,
airlines, trains, shipping industry, nuclear power and deliveries across provincial borders. There are
more, but these are the main ones. Federally regulated workplaces have their own similar statutes that
apply as well.
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(Slide 6) Is the number of unpaid sick days mentioned in Employment Standard legislations per year? If

so, will it be counted from January 1? Or does it vary depending on the hired date? (i.e. if hired on April
1, the starting date would be April 1 of each year)
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The number of sick days is prorated in the first stub year, then it gets regularized on an annual basis with
other employees.
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(Slide 7) Are there any differences in the procedure to managing sick leaves between Quebec, which is

civil law, and other provinces that are common law?
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In the management of sick leave, there is not much different between Quebec and other provinces.

JRRARIBDEEICOWTIE, 77Xy 7 LM & DEICKE ENIZH D A,

10.

(Slide 7) What does "statutory leave" mean by "Only statutory leave is protected by legislation"? Does it
refer to sick leave as defined in employment standards legislation in each province as stated on Slide 6?
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Yes. Statutory leave refers to the right to take leave pursuant to a statute. In this case, an employment
standards legislation.
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(Slide 9) The Human Rights Tribunal is described as "the system is designed so that participants do not
require lawyers" but do you therefore prepare your own documents that an attorney would prepare?
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Most businesses would have legal representation. The system is simply designed so that lawyers are not
absolutely necessary, which mostly helps employees who cannot afford a lawyer.
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(Slide 9) Can | have a lawyer even though the system is designed not to require lawyers?
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Yes. The system is simply designed so that lawyers are not absolutely necessary, which mostly helps
employees who cannot afford a lawyer.
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13.

(Slide 10) Regarding "If employees use up ESA leave for a transient iliness, they are no longer protected
for further sick days", Does this mean that if the employee remains sick after using up his/her statutory
leave, it would be considered as abandonment of employment?
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Abandonment is a valid excuse for being away from work, so no it would not be considered

abandonment.
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14.

(Slide 16) There is an employee who acts fine in front of management, but who sends offensive e-mails
to co-workers over trivial matters, and close co-workers feel that the employee may be mentally
unstable. It says that "there is a duty on employers to inquire whether employee is sick" but is there any
problem with advising the employee to see a psychiatrist, for example, based on such comments from
the co-workers? If such an advice by the employer were claimed to be harassment and refused to see a
doctor, how should the employer respond?
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It sounds like you can deal with the matter within the framework of a harassment investigation. There
can be disciplinary consequences, including termination, if an employee harasses coworkers. There is no
requirement to allege an employee has a mental iliness or to see a psychiatrist. That would be
inappropriate, unless something very obvious happened. Legal advice is recommended in such a
circumstance.

CDEI BTy —2ABLTiE, ~"FAA YV PREOBRNTHUTE 200 X5 b BnE 3, #
KREVFAFICHEE % LG, MEZEUERULS D HV1EE S, CEEPKMEELZE
STWEEFRLZY, IBHRHEICEZ T L o720 T4 IH Y /A, KIFEHARI L
BRI DBRWVIRY, NEYITL xS, 2OXIRGEIE, ENT FPAf R2R T2 L2 BH)
HLET,

15.

An employee who is on sick leave assigns the work that she should have done herself to her co-workers
as if it is natural for others to always cover her absence as a team. Her co-workers are not happy about
it. The employee seems to think that taking sick leave is her right and that there is no need to
apologize or feel bad about it. This is creating a bad atmosphere in the workplace. Is there any
action(s) that employer could legitimately take in order to improve such a situation?
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The employee should not be assigning work to others. That will create resentment in the workplace.
This needs to be handled by the manager. Perhaps the employee who is sick needs to try to do the

missed work and only if necessary the manager moves it around.
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16. | Q. | A question in case of an employee whose family member appears to have a mental health issue. |

understand that the employer has a duty to inquire and accommodate employees with mental
problems, but does the employer also have the same duty to directly/indirectly accommodate such
family member (i.e. to advise to see a doctor, to let the employee to work fully remotely, to exempt from
over-night business trips etc.)? Does the scope of accommodation differ depending on whether the
employee is an expatriate or a locally hired employee?
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A. | There is no duty to advise an employee you suspect a mental health problem. There IS a duty to

accommodate for family status, and that means taking into account the needs of family members.
Having said that, employees are responsible for getting their own affairs together. Any accommodation
measure could be temporary.
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[ Disclaimer]

The purpose of the webinar is to raise the awareness on legal issues in Ontario and/or other parts in Canada, related to employment law (or related law).
The presentation is made based on the presenter’s view/understanding of state of law/courts’ decisions available to the presenter as of the date of
presentation. (The more Canadian court considers these laws/rules and renders its decisions, the more we are sure about certain interpretation of law for a
specific fact scenario(s) however, their interpretation would/could also “change” over the time as well. Even if there are two different cases with many of the
fact scenarios are similar, they could have completely different results, depending on other facts, which may, for some people, be “trivial” or “not essential”
but may be considered differently by a court.)

The webinar/Q&A is NOT a legal advice. Comments by the presenter during the webinar and the Q&A session were made based on various assumptions and,
for various purposes, by simplifying facts and situations. The audiences are recommended to consult and seek advices from a qualified professional and/or
lawyer specialized in this field for their specific issues, situations, and circumstances.



