Employment Law Update — Fall 2022
Fr2)FMEEIEOERH (20225 F)

Pandemic fallout — Mandatory policies to protect employees in
Ontario and increased workplace harassment complaints
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Agenda

1.

Right to disconnect.

. Employee surveillance

disclosure.

Increased workplace
harassment complaints.
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Right to disconnect 27 H* 5 & ULEF]

« The media are regularly highlighting ° ST 2y BB THRD Lt&ggté‘f
TE

the blurred lines between work life D5 TR DBEIRS &, A TATIS
and home life caused by the AEYICERE L T Do
pandemic. w23 s DA OLER L. T
o /\ e . N
* Inthe firstyear of the pandemic, all T;g + 2 Ly o TN 2k ;CCEJUL_
appeared fine. Workers were BEEITEENTH Y. ELELS
productive and all were thankful 27 s LA R LT,

they still had jobs.

« After the first year of the pandemic, « /X F I v 7 AIEULRBET S &R
discontent surfaced. FEARmEAL L 7=,
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Right to disconnect 274D 5 L LMEF

Ontario government created a new o I FMNEAFIE [EREZEZEVILO.L
employment standard in Part VIL.O.1 of (20004F) | ITHBWT, Fi-LREREE
the Employment Standards Act, 2000. % #lI7E,

Threshold: . EREH

« If an employer has 25 or more employees, + RRBHDBZULDOBHE, BAEE LA
they must have a right-to-disconnect R UWDERIR Y 2 — 2 ER L 72 < TIEm 57 LY,
policy. - ZTOFEDIAIBFROREEH THKIEINS,

FEEAZFH-LTWIERATIX. ZOFED3A
IHETORY > —HABAANE,
o 2022FI(CPBR Y BEEA - ITEBZERIC

*  Number of employees counted on January
1st of a given year. If an employer meets

that threshold, then the policy must be in U S — 3 A BARE 1320226 A2 £ CL T 5.

st
. FF)'GCZGOZYZMG:VCh_flhOf:]thg’elgr; . . EHONEAY S —00E—(E, 30AUAK
or only, It the threshold Is met, the RS HZ(TELS 73 TS S AU,

policy has to be in place by June 2, 2022.

 Employees must receive a copy of the
policy within 30 days
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Right to disconnect 27 H* 5 & ULMEF]

Content of policies? d- ) —OARRIL?

e  The new employment standard HEAEETIE. FICEHZEDH TULAL,
does not specify any particular
requirements. e ERTFIZ. BYILELNEERY—A2EHEH

 Employers are free to draft the IZ/ERR T B2 &N TE B,
policy as they see fit.

 Thereis no duty to confer with e NBIZOWTHEES CIHETHAERD AU,
employees.

 Theonly real requirementis e FEEWALEHIIFZRULITTH S,
transparency.
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Right to disconnect 2% H % 4 ULMEF

Definition of “disconnecting from [ZEZBH o VEET | OEE :
work™:
not engaging in work-related HHEDETH SRS N D 72812,
communications, including EFA—)L. BE. PFIABIE
emails, telephone calls, video FDMD Ayt — DFEDTESR
calls or the sending or REZEOH. FBICEET 51BI5
reviewing of other ICBAE LWz & TH B,

messages, so as to be free
from the performance of

work
nelligan
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Right to disconnect 27 H* 5 & ULMEF]

Considerations: EEIT NS

« There are no exceptions. Policy e BT WL, R —geREzE R
must cover all employees. TWRE LEBITHNIEE S AL,

« Other employment standards re: . FEIFE. B0, BFENE
hours of work, payment of wages EBICEET AMOREAEEIEEIN
and overtime must be respected. AR O AN YA A

e  The employment standard permits e RUI—ZE&ENITNIEA ST
the government to introduce SRR L. BAHAAE AT 3
regulations regarding information T ABEREENATH T NS, B
that must be contained in such 48411 (3 77 s

policies. No regulations to date.
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Right to disconnect 27 H* 5 & ULMEF]

Worker expectations and cultural
considerations

=\
Ak

X E O & XMERIECE ¢

. Discussions about work-life « T—0FA4ATNRZTVRIZET BER
balance are now prevalent. . S—NREDEL>TWLB,

«  Workers are not shy to voice their - REBEFBHTDORTIIOVWTEZ L
concerns. T2 Z & ICEBEA LWL,

» Tight labour market means « HEIMBRED®L WP, BRI
employers need to respond to MEEDRZICHIT 2ENDH 5,
worker concerns. e R —FBEANAEATIZLWEET

« If a policy is not mandatory, one H, TOLERLYRY—IFE
may still be valuable for these BSCHhBH,
reasons.
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Right to disconnect 27 H* 5 & ULMEF]

Policy Content R —DOAR
e The sky is the limit! - FRHTH S, .
. - « BERENOEREZIET 2R > —25&
« Some employers have policies prohibiting FTWBEATHLH S, 7. BREEER4L
communications after business hours. DB A ERA ) 4, 0)7‘-“276‘5%% LTz e
Others limit them to only urgent é.\%)}) 5 5T SRS 5

communications after hours. i e X o .
« —IEREEBIITRFET B LN AR, F

« Some employees can work late but need HBEQICEFAVE—CHEINENDH B,
to s_end electronic messages the next . EEBRLITCHATEZERLE (BEIZAS
business day. ) ZRHTHEL L5 B,

+  Good idea to have a contact (typically in ~ * RRFER&. 7747 L OMEGE B

HR) to whom complaints can be made. RO BB Z & = ER L THEL,

* Ensure exceptions are made for
emergencies, client deadlines, etc. nelliean
JETRO #&an+x4%~ = £+ — (10/20/2022) Copyright ©JETRO 2022 All rights reserved g LAW



Employee surveillance . = g i
disclosure ExBERDETR

* Privacy for employees in the « BGICHEIIDWNEBDT 74/ — &,
workplace has been a perennial ATFICHEDLICYRFEINTLDKED
issue for decades. AREE T D,

« There is no established body of GTLWERDEIC, BIAICL 5 +97%
jurisprudence regulating the matter. EZE -l A I TLWAENE) 20K

* In Ontario, no privacy laws regulate 0 7 F“ﬁ%%?%/%”f‘g 5 E TOEFHIER
the workplace (some other AL S *_'“T L\fi LE\,° .

AR —FEDLL, (WL DH DM
TIFZD LD IEEHY, )

o FEFHSICIET—TFEDRENDH S,
(fh &%)

[ ]
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* Unions have certain protections
(arbitral law).



Eir;lglssyuereesurvelllqnce fpse = etim R —

Employers worried about productivity « /X7 v 7 RELG. EREIIEE

at outset of the pandemic. Some Mz OB L7, EEDENZBIET

sought methods to keep track of LDHEZERREST H5EH L,

employees’ efforts. - fER. [EmRIC] REREEREZITO
Ultimately, not many employers BREEZNIZES L,

WHEEZEHT H-HDLDEGED
HNARIEETH %,

o« ITOERWLGHEEE LT, BF X — L,
i i i V7779V ORE. VT NTEIT
Basic IT functions permit access to DAZE) - 1T AR DESEE 0

email, web browser history, when Lo T —
software is opened and closed, use of ?{;i%’g@ Al el
E o

company owned mobile phones.
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engage in “proactive” surveillance.

Many products available to track
employees.



Employee surveillance
disclosure

* Ontario government created a new .
employment standard in Part XI.1 of
the Employment Standards Act, 2000.

=B EHRDHET

A2 FMNBAFIZ. [ERAEEEEX]
Z (2000%F) | (cH-LEREEASIE,

. SEAEE

12

policy on electronic surveillance.

Number of employees counted on
January 15t of a given year. If an
employer meets that threshold, then
the policy must be in place by March 1st
of that year.

For 2022 only, if the threshold is met,

the policy has to be in place by October
11, 2022.

Employees must receive a copy of the
policy within 30 days.
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* Threshold: . AL EOREEXEZ ZEATIR. BT
* If an employer has 25 or more M7 EBERICEET 2R > —2XET 54
employees, they must have a written EAH D,

ZDEDIRIBEAOREEH THIMT S
5, MEEEH -LTWIERTEIL. 7D
FDO3RIAFTORY ¥ —AEBEALNNE,
2022FIZBR Y . ZOEEAHI-TIHA.
2022F 10811 X Tl RY > — %2 (EdT 3
WENH B,
EHOSN-RY—Dab—|E. 308K
ICIEEENZITE S AT NIE A 50,
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Ez‘gglssyuereesurvelllance fese = etam R —

+ The new standard applies to MEEL [EFN] E=2 U 7ICE
“electronic™ monitoring. RSN,
o BRMCT A4 /N RITE ofﬁioﬂ%ﬁ“

» Likely applies to all types of NTD A A T OB = X 1,3 A A

monitoring that are performed by

: : D=L,
m.qchlnes/dewces. _ « ETFAAZIE [EFH] LFHEIN
* Video cameras are “electronic”. -
 Telephones are electronic. - Bt (BTN &

+  Swiping a building/office keycard BYCA 74 ADK Y FLAF -0
produces an electronic imprint ATRTHERE - REDERSN, £
-7 NS =
that can be accessed. NANDT 7 ERAEAEETH D,
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Employee surveillance f e = B 3E B —

disclosure

* The new standard does not o FEEZ BEFHLERZEILEL TV
prohibit electronic surveillance. 20T Tl L,

« It requires that all electronic « LDL., EEEICHTEHITANTOET

surveillance of employees be

MEERN E D EmE N TS DA EFH

disclosed with details on how itis AHERT A ENERINS,

carried out.

« EEEBICIE. FEBROERBERNZBAYT

Employees must be advised of the LUNEDND D,

purposes for vyhich the e FUS—ORBEICEL. XS LS
information will be used. + B EFE LN,

There is no obligation to confer
with employees on the content of

the policy.
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Ez‘gglssyuereesurvelllance fese = etam R —

* As the employment standard does * EREENKY > —DORNBEZRED

not dictate the content of the ITADITTIEHELWDT, EDLHK
policy, that is up to the employer. NRICT HDISEREBEDOEHRATH %,
* Previously, some employers P—— I
advised tKot employgesysimply « INZX ’C‘:‘iﬁﬂ%ﬁ (=X L: [ 72 /_f A
had “no expectation of privacy”. Yo ERF LWL SIC] EED
Such a statement will not suffice EREHANW-, ZHASHTIEZZD L
today. D IRHAN TIE RT3 THh %,
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Employee surveillance g2 gec:8 RR
disclosure
« Recommended basicinclusionsfor ¢ RU T —I([IE®HB T &I T HEARE

il

policy: 15
« Employer may access available data e ERTIFERARRETICTAFIRETS—
in special circumstances: LT 42T BEANH D
 Foran employee on a performance . = PR
: - EBEWEFEBEFROREEICHL T
- :m;%fr?sr?;g?stem usage is + TEGG Y AT LRIAAMBRRER SN
discovered inadvgrtently, thge B, EATZIIRENRE L OXEAH A8,
employer may do a fulsome review. « ABEROEXEADHNIDI-0,
«  Forthe purpose of cooperating with « FEETRBE[MIToNTULSRIFS,
an ongoing Investigation. e ERAFIT. BRI Y. MOEEE CER
e IESRIRE L0 DERR & REFER, YR~DEEITHIE
«  Employer may use/disclose the data EDt-HIc. T—RAEFER/ETRTE &
for disciplinary measures, for the NH 2

purposes of health and safety of
other employees/clients, for reporting

illegal activity to authorities .
16 nelligan
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Employee surveillance gt 58238 o) B R
disclosure

17

Employee surveillance is currently a
hot topic. It is likely to continue being
popular for the foreseeable future, as
remote work is now entrenched in
most workplaces for at least some of
the time.

The Ontario government has
signaled that they may do more on
this front. That may take the form of
prohibiting some forms of
surveillance.

Having a policy about the employer’s

surveillance activities and
employees’ expectation of privacy is
likely to assist employers as well.
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WEEEEI’ESTHERBICA->TWVWS, H
HIEEOEEO)E—FT7 =717 <
EHIFEAEDHRGTEAEL TWSZ &
o, REEBEEAIFTEEmE L LG 2A]
BEMEN T WY,

o2 FMBEFIFZNICEL, £VYZ%
CORZITHHEIAIGEELH D Z & Zm
WL TWb, BEHE WS FEREAFR LA D
FETZEIET 2R ANH LA,
ERFOEREEICET IR —EN
WMEEDODTZ7ANY —~DOHFIZ. EF4
L TEBRETOFITICK S,
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Harassment complaints /Y7 XA X v FEIE

« Workplaces are more unsettled SHOBSBREIZ, XTI v 7RiEHt
today than before the NAZERDHDER TS,
pandemic.

XIE T DRI DR L IR > TeH . FWILD

« Although there has been less in- IS 148 TN B,

person interaction, the amount
of conflict has increased.

[ ]
18 nelligan
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Harassment complaints /Y7 XA X ¥ FEIE

 Why the increase in harassment « BWENTIAAVFOEIBIZBRIZOHN?
complaints? o XTATIEAYRILAILZRED BN

» Media reports increased mental health LT D, ERORERIREAEN

crises. Those people may view the world WAL IE, HOoFRZ L) SEICEHE

more negatively, interpret A, A2 —>arzlUYEEN

communications in a more negative ICEEFRT 5 H D LA Ly,

manner. « UE—FT =7, FICEX—ILPHRNIE
« Miscommunications can occur when TR (MS Teams’z &) ©OaI 1=

working remotely, especially when a lot = AL WNWEES. O a2 —

of communications are by email and S 9 vCLEBARIVES,

internal messaging boards (e.g. MS . PFEABETIZ. OS2 -3

Ieams) B BEACEAPLT LSS E <
* Video calls do not always translate the E=h 575 LN,

tone/feelings in communications well.
L]
19 nelligan
JETRO #&an+x4%~ = £+ — (10/20/2022) Copyright ©JETRO 2022 All rights reserved LAW



Harassment complaints /Y7 XA X ¥ FEIE

* Why the increase in harassment . @J@/\77\)< / N DERE (1 =D A ?
complaints? . nggq
* Anecdotally: Sl= Tc) 75‘@ HBHHDERBEINT
 Humour has been misinterpreted as b\é \
malicious. « WEBICL-oTIFLEAD [ L TW
« Some employees believe their managers 5] EBSTW S, " .
are “ordering them around”. + MAMBICE ST, UE— FBEH
For new employees, working remotely DILBOREIEED AN D7EH > T
leads to a lack of understanding of each ASE - X :
person’s own sensibilities. « UE—IMRIETIIECERN AR HE
«  Some employees tend to be more MIC7 2ERD D BHEEDN WD (F
assertive/aggressive in a remote setting FNT-KIEZT D, BREDOLGRY) ,
(e.g., eye rolling and sighing). « ZLOREENFETBE/LLERLT
* Many employees feel overworked. W5,

[ ]
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Harassment complaints /Y7 XA X ¥ FEIE

How do employers protect ERTIIEDLSICEDZTSD?
themselves? e BIHGONTZAAY FOEIFEER TS
« Ensure they take complaints of IEDHDELIICT DT &, BmolcppNE
workplace harassment seriously. CCld, RATRA D
The number one thing to do is Ed 5T &
having an anti-harassment o« FURXYFMTIIRNTZAX b K
policy. Y=hRBIEH. AMBEDRI TS5
« Anti-harassment policies are JTARERESMNOERETHE, DL
mandatory in Ontario but should FrXUFMATED R X ZBATNSD
be seen as best practice in ZETH. RATZRX Vb R —I(F
human resources management. If 8 < R T D,

your business is outside Ontario,
an anti-harassment policy is still

highly recommended. o
e nelligan
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Harassment complaints /Y7 XA X ¥ FEIE

Harassment and human rights: INTG AX & NIE

 Harassment is broader than a * NTAX R )\7@@% £ Y DI
breach of human rights. Employees WEKZHEF->TW5, [EEEIF. A
can establish a complaint of BREZRT I EBLS, NTRA Y
harassment without showing a NEEATIFTAIENATE S,
breach of their human rights.

« However, there is much overlap. - LAL. ZLAHAEELTLS,

[ ]
22 nelligan
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Harassment complaints /Y7 XA X ¥ FEIE

 Enumerated groundsin Ontario’s « #F> & U FMAEREICETBFEER,
Human Rights Code:

5 (1) Every person has a right to 5 (1) 9 XRTDO AL, AFE. K%K,
equal treatment with respect to HEH#. o, RENHBE. H

SEOY/MENt WO RAE. (%, (25, fREOMEM, |
discrimination because of race, MEE  FEi. PRE. 15
ancestry, place of origin, colour, ézljjl;\ﬁ R bR L = -t %%

ethnic origin, citizenship, creed, N " iyl
sex, sexual orientation, gender RI7R LIS, BRICE L ’C——THJBZ

identity, gender expression, age, ONLENEET %,

record of offences, marital status,
23 family status or disability. nelligan
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Harassment complaints /Y7 XA X ¥ FEIE

* While not mandatory, employers « BHTIEAVA, BEZNTTRANT R
who take the time to implement AV bRV —%2EATIEMATIL,
anti-harassment policies should also AERU Y —3H EHhETEATAE,
have human rights policies.

« No need to be complicated. o BHICTINEIRWL, HEEIFX. BES
Employees should know to whom to MG ICEIT5ENDOEEETH S, £
complaint if they believe they are ol LRI EYBEREE L T<NnEWheE
the victim of discrimination in the BB HICEHEBZEA L WA 2
workplace, or their manager is not > THELBELDH S,

accommodating them appropriately.

[ ]
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Harassment complaints /Y7 XA X ¥ FEIE

« Harassment in the workplace s BGICEITENT AV ME BREIC

creates considerable risk for an

employer.

Sources of risk:

25

Occupational Health and
Safety Act

Constructive dismissal
Negligence

Criminal Code
Reputational damage

JETRO #E B+ x5k~ = €5 — (10/20/2022) Copyright ©JETRO 2022 All rights reserved

ESDTRERY R bz,

X7 R2HA

HELEREE
R ERRE

N

il =

JEFFR =
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Harassment complaints /Y7 XA X ¥ FEIE

* In Ontario, policies must have « FrRUFMNTIE, ATFTDLS530 DD
several technical elements: DEMHBERENARY > —ICEYAENTL
Policy statement. 8 TEWL T AL
Address specific risks in the workplace. e RUYT— - XAF—FXV}
Complaint procedure. « BGBIINTETIREY RI7DER
Investigation procedure. - HIEDOFHREAHE
Protecting confidentiality. « HAEBEDOFE
. WERRE

« Other requirements: risk

26

These elements should be seen as

best practice in HR management

e INHEZFZZ. (Fr&RUAMUANDHIE

(for those outside of Ontario). DIFN) NBBEDNRNTZ77T74RE

RiagasnsNZE,
e ZFTODMDEMH: YRITERAAY K R

assessment, pollcy review. >—nEEBEL,

nelligan
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Harassment complaints /Y7 X X FEHE

e Recommended: o JEH

« Communicating the policy. ’ I ) —%RX %I & .
« Consider training for all staff. * BERRYTOROO L= TR

« Have each employee acknowledge . 2:2%% - U y %E% = | 7L (\:
that they have read the policy and will " l“‘ - =
QI Ll =P oyees know who to C BBTAT A b BB B, HIC
contact in the event or workplace . . £ = -
harassment. Encourage employees to iiﬁ_ﬂg %;2 E1F§§;§%D SED,
do so. 1 = . K Dl V. o
. - EBNICIE. BHEONT XX > FORE
* Onapractical level, itis better to FIRHRICEET 3 AL L, 5 L7
manage a matter of workplace EANECEE L L YEMICAY . LY
harassment early on. The longer such CDEA—DHREST L. BEDT-HD
a matter continues, the more complex BIRE L DA< A 2 ’ .

it becomes, the more damage is done.
There are fewer options for resolution.

[ ]
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Harassment complaints /Y7 XA X ¥ FEIE

* Investigations can be carried out « HABEIIHANTIT) ZLHTE S,

internally. . ) '
. . . o NEB~NOHBLKBEHIEZZ LWVGEDLH S !
« Sometimes external investigators . NFEARERT 18
are preferred: . EFRCHD L.
- Toensure impartiality. . % T REAES 5 th\g) S A
* Expertise. « FABT—ADFE; HIZIE. &7
* If managementis implicated. ~‘/ Y ILINTG A XY b, BEOEIEHIL
« For serious cases; e.g., sexual AR A

harassment, multiple
complainants/respondents.

[ ]
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Harassment complaints /A7 X X/ b

&1

« Final word: Workplace harassment « &®%IC I BISETONT XAV ME, RF

has been a growing concern for ICh7zUBEICE > TREMEIE - T
businesses for many years. The Efze XU TIVIIEZTDEREI LIS
pandemic has only made things BT THb, ZDRICTERL
worse. Businesses that are AN H%w—’CG)/\ 7 A Xk HEY)
proactive in this respect are more ICEEEINGWGEICREL I D ED R
likely to avoid the business X@/rbﬁL’P" 0> X F & ERETE ST
upheaval and significant costs that REIEDNS <R D,

can arise when harassment in the
workplace is not managed
appropriately.

[ ]
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Questions?
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5518
Disclaimer

We make every effort to deliver the information and >z FA. XU BV ERFEEMATIRMET 215
materials provided by JETRO and Nelligan Law as BRI TZESRY EREICBSRITT 5L 257

accurately as possible, but we do not guarantee LTHEYEFITH, TOEENEZFRIET HH DT
their accuracy. This presentation is current as TITWVWEHA,

of October 2022 and applies to the laws of LERHZ2022F108RBADH F XEBROIF > &
Canadian Federal and the province of Ontario. AN BT B ERZEICEDE/ERSI NI DT,
Information is checked for legal accuracy as at the ED. REFOEEICLY, SEBIDIBFBRDORY
date the presentation is prepared, but may become TlEHL< BB EHTIVET,

outdated as laws or policies change. MR T, FEELE L THEEDXIGA 3T D A % HELRE
Also, as the organizer does not intend to TEHEBEMEITSVWETADT, RBRELABROKE
recommend only a specific response policy, we ask DITERICEIMNT YW 12T ZT L0 B
that you decide whether or not to collect the FEWE L EFF9, £/, A—THENE L7

information provided. In addition, please note that BTH, Y bABLUVEMPEEZED BDT
JETRO and Nelligan Law are not responsible forany (I WZ &Z2H o LH T THAEDITFEBFEWLEL
disadvantages. EIFES,

nelligan
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