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Figure 1: Top categories for counterfeit products sold via e-Commerce
websites
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Figure 2: Top five countries ranked by P2P Downloads (Billion)
between January 2017 and May 2018
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Figure 3: India vs. Global - Piracy Websites Visits Comparison
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Figure 1: Statistics of Commercial IPR Infringement Cases filed in the
DHC during 2019
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Figure 2: Percentage share of Commercial Online and Offline IPR
Infringement Cases filed in the DHC during 2019
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Figure 3: Category-wise Statistics of Commercial Online IPR
Infringement Cases filed in the DHC during 2019
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Figure 4: Percentage share of various categories of Commercial Online
IPR Infringement Cases filed in DHC during 2019
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Figure 5: Statistics of Commercial Online Piracy and Online Trademark
Counterfeiting Cases Filed in the DHC during 2019
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Figure 6: Percentage share of Commercial Online Piracy and Online
Trademark Counterfeiting Cases filed in the DHC during 2019
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Figure 7: Category-wise Statistics of Commercial Online Piracy Cases
Filed in the DHC during 2019
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Figure 8: Percentage share of various categories of Commercial Online
Piracy Cases filed in the DHC during 2019
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Figure 9: Statistics of John Doe/Ashok Kumar Orders and Dynamic
Injunctions issued by the DHC in Commercial Online Piracy Cases
during 2019
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Figure 10: Percentage share of John Doe/Ashok Kumar Orders and
Dynamic Injunctions issued by the DHC in Commercial Online Piracy
Cases during 2019
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Figure 11: Statistics of John Doe/Ashok Kumar Orders issued by the
DHC in Commercial Online Counterfeiting Cases during 2019
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5. fiek (BEEILET)

5.1. f+#A . A4 FREFFIAE (Code of Civil Procedure, 1908)
DB SL

Section 151. Saving of inherent powers of Court.- Nothing in this Code shall be deemed
to limit or otherwise affect the inherent power of the Court to make such orders as may
be necessary for the ends of justice or to prevent abuse of the process of the Court.

Order I Rule 8. One person may sue or defend on behalf of all in same interest. -(1) Where
there are numerous persons having the same interest in one suit,-

(a) one or more of such persons may, with the permission of the court, sue or be sued, or
may defend such suit, on behalf of, or for the benefit of, all persons so interested;
(b) the court may direct that one or more of such persons may sue or be sued, or may
defend such suit, on behalf of, or for the benefit of, all persons so interested.
(2) The court shall, in every case where a permission or direction is given under sub-rule
(1), at the plaintiff's expense, give notice of the institution of the suit to all persons so
interested, either by personal service, or, where, by reason of the number of persons or
any other cause, such service is not reasonably practicable, by public advertisement, as
the court in each case may direct.

(3) Any person on whose behalf, or for whose benefit, a suit is instituted, or defended,
under sub-rule (1), may apply to the court to be made a party to such suit.

(4) No part of the claim in any such suit shall be abandoned under sub-rule (1), and no
such suit shall be withdrawn under sub-rule (3) of rule 1 of Order XXIII, and no
agreement, compromise or satisfaction shall be recorded in any such suit under rule 3 of
that Order, unless the court has given, at the plaintiff's expenses notice to all persons so
interested in the manner specified in sub-rule (2).

(5) Where any person suing or defending in any such suit does not proceed with due
diligence in the suit or defence, the court may substitute in his place any other person
having the same interest in the suit.

(6) A decree passed in a suit under this rule shall be binding on all persons on whose
behalf, or for whose benefit, the suit is instituted, or defended, as the case may be.
FExplanation: For the purpose of determining whether the persons who sue or are sued,
or defend, have the same interest in one suit, it is not necessary to establish that such
persons have the same cause of action as the persons on whose behalf, or for whose
benefit, they sue or are sued, or defend the suit, as the case may be.

Order I Rule 10. Suit in name of wrong plaintiff.- (1) Where a suit has been instituted in
the name of the wrong person as plaintiff or where it is doubtful whether it has been
instituted in the name of the right plaintiff, the Court may at any stage of the suit, if
satisfied that the suit has been instituted through a bona fide mistake, and that it is
necessary for the determination of the real matter in dispute so to do, order any other
person to be substituted or added as plaintiff upon such terms as the Court thinks just.
(2) Court may strike out or add parties- The Court may at any stage of the proceedings,
either upon or without the application of either party, and on such terms as may appear
to the Court to be just, order that the name of any party improperly joined, whether as
plaintiff or defendant, be struck out, and that the name of any person who ought to have
been joined, whether as plaintiff or defendant, or whose presence before the Court may
be necessary in order to enable the Court effectually and completely to adjudicate upon
and settle all the questions involved in the suit, be added.
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(3) No person shall be added as a plaintiff suing without a next friend or as the next
friend of a plaintiff under any disability without his consent.

(4) Where defendant added, plaint to be amended—Where a defendant is added, the
plaint shall, unless the Court otherwise directs, be amended in such manner as may be
necessary, and amended copes of the summons and of the plaint shall be served on the
new defendant and, if the Court thinks fit, on the original defendant.

(5) Subject to the provisions of the Indian Limitation Act, 1877 (15 of 1877), section 22,
the proceedings as against any person added as defendant shall be deemed to have begun
only on the service of the summons.

Order XXXIX Rule 1. Cases in which temporary injunction may be granted.-

Where in any suit it is proved by affidavit or otherwise

(a) that any property in dispute in a suit is in danger of being wasted, damaged or
alienated by any party to the suit, or wrongfully sold in execution of a decree, or

(b) that the defendant threatens, or intends, to remove or dispose of his property with a
view to defrauding his creditors,

(c) that the defendant threatens to dispossess, the plaintiff or otherwise cause injury to
the plaintiff in relation to any properly in dispute in the suit,

the Court may by order grant a temporary injunction to restrain such act, or make such
other order for the purpose of staying and preventing the wasting, damaging, alienation,
sale, removal or disposition of the property or dispossession of the plaintiff, or otherwise
causing injury to the plaintiff in relation to any property in dispute in the suit as the
Court thinks fit, until tile disposal of the suit or until further orders.
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5.2. {18 B : IT# (Information Technology Act, 2000) & X IT
#HH| (Information Technology (Intermediaries Guidelines) Rules,
2011) DREEE ST

Section 2(1)(w): “intermediary”, with respect to any particular electronic records, means
any person who on behalf of another person receives, stores or transmits that record or
provides any service with respect to that record and includes telecom service providers,
network service providers, internet service providers, web-hosting service providers,
search engines, online payment sites, online-auction sites, online-market places and
cyber cafes;

Section 79. Exemption from liability of intermediary in certain cases
(1) Notwithstanding anything contained in any law for the time being in force but
subject to the provisions of sub-sections (2) and (3), an intermediary shall not be
liable for any third party information, data, or communication link made
available or hosted by him.
(2) The provisions of sub-section (1) shall apply if-

(a) the function of the intermediary is limited to providing access to a
communication system over which information made available by third
parties is transmitted or temporarily stored or hosted; or

(b) the intermediary does not-
(1) initiate the transmission,
(i1) select the receiver of the transmission, and
(iii) select or modify the information contained in the transmission;

(c) the intermediary observes due diligence while discharging his duties
under this Act and also observes such other guidelines as the Central
Government may prescribe in this behalf.

(3) The provisions of sub-section (1) shall not apply if-

(a) the intermediary has conspired or abetted or aided or induced, whether
by threats or promise or otherwise in the commission of the unlawful act;

(b) upon receiving actual knowledge, or on being notified by the appropriate
Government or its agency that any information, data or communication
link residing in or connected to a computer resource, controlled by the
intermediary is being used to commit the unlawful act, the intermediary
fails to expeditiously remove or disable access to that material on that
resource without vitiating the evidence in any manner.
FExplanation.- For the purpose of this section, the expression "third party
information" means any information dealt with by an intermediary in
his capacity as an intermediary.

Section 81. Act to have overriding effect.

The provisions of this Act shall have effect notwithstanding anything inconsistent
therewith contained in any other law for the time being in force.

Provided that nothing contained in this Act shall restrict any person from exercising any
right conferred under the Copyright Act, 1957 or the Patents Act, 1970.

Rule 3. Due Diligence to be observed by intermediary —

The intermediary shall observe following due diligence while discharging his duties,
namely:
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(1) The intermediary shall publish the rules and regulations, privacy policy and user
agreement for access-or usage of the intermediary's computer resource by any person.
(2) Such rules and regulations, terms and conditions or user agreement shall inform the
users of computer resource not to host, display, upload, modify, publish, transmit, update
or share any information that
(a) belongs to another person and to which the user does not have any right to;
(b) is grossly harmful, harassing, blasphemous defamatory, obscene,
pornographic, paedophilic, libellous, invasive of another's privacy, hateful, or
racially, ethnically objectionable, disparaging, relating or encouraging money
laundering or gambling, or otherwise unlawful in any manner whatever;
(c) harm minors in any way;
(d) infringes any patent, trademark, copyright or other proprietary rights;
(e) violates any law for the time being in force;
(f) deceives or misleads the addressee about the origin of such messages or
communicates any information which is grossly offensive or menacing in nature;
(g) impersonate another person;
(h) contains software viruses or any other computer code, files or programs
designed to interrupt, destroy or limit the functionality of any computer resource;
(i) threatens the unity, integrity, defence, security or sovereignty of India,
friendly relations with foreign states, or public order or causes incitement to the
commission of any cognisable offence or prevents investigation of any offence or
is insulting any other nation.
(3) The intermediary shall not knowingly host or publish any information or shall not
Initiate the transmission, select the receiver of transmission, and select or modify the
information contained in the transmission as specified in sub-rule (2):
provided that the following actions by an intermediary shall not amount to hosing,
publishing, editing or storing of any such information as specified in sub-rule: (2)

(a) temporary or transient or intermediate storage of information automatically
within the computer resource as an intrinsic feature of such computer resource,
involving no exercise of any human editorial control, for onward transmission or
communication to another computer resource;
(b) removal of access to any information, data or communication link by an
intermediary after such information, data or communication link comes to the
actual knowledge of a person authorised by the intermediary pursuant to any
order or direction as per the provisions of the Act;
(4) The intermediary, on whose computer system the information is stored or hosted or
published, upon obtaining knowledge by itself or been brought to actual knowledge by
an affected person in writing or through email signed with electronic signature about
any such information as mentioned in sub-rule (2) above, shall act within thirty six hours
and where applicable, work with user or owner of such information to disable such
information that is in contravention of sub-rule (2). Further the intermediary shall
preserve such information and associated records for at least ninety days for
Iinvestigation purposes,
(5) The Intermediary shall inform its users that in case of non-compliance with rules and
regulations, user agreement and privacy policy for access or usage of intermediary
computer resource, the Intermediary has the right to immediately terminate the access
or usage lights of the users to the computer resource of Intermediary and remove non-
compliant information.
(6) The intermediary shall strictly follow the provisions of the Act or any other laws for
the time being in force.
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(7) When required by lawful order, the intermediary shall provide information or any
such assistance to Government Agencies who are lawfully authorised for investigative,
protective, cyber security activity. The information or any such assistance shall be
provided for the purpose of verification of identity, or for prevention, detection,
investigation, prosecution, cyber security incidents and punishment of offences under
any law for the time being in force, on a request in writing staling clearly the purpose of
seeking such information or any such assistance.
(8) The intermediary shall take all reasonable measures to secure its computer resource
and information contained therein following the reasonable security practices and
procedures as prescribed in the Information Technology (Reasonable security practices
and procedures and sensitive personal Information) Rules, 2011.
(9) The intermediary shall report cyber security incidents and also share cyber security
incidents related information with the Indian Computer Emergency Response Team.
(10) The intermediary shall not knowingly deploy or install or modify the technical
configuration of computer resource or become party to any such act which may change
or has the potential to change the normal course of operation of the computer resource
than what it is supposed to "perform thereby circumventing any law for the time being
in force:

provided that the intermediary may develop, produce, distribute or employ

technological means for the sole purpose of performing the acts of securing the

computer resource and information contained therein.
(11) The intermediary shall publish on its website the name of the Grievance Officer and
his contact details as well as mechanism by which users or any victim who suffers as a
result of access or usage of computer resource by any person in violation of rule 3 can
notify their complaints against such access or usage of computer resource of the
intermediary or other matters pertaining to the computer resources made available by
it. The Grievance Officer shall redress the complaints within one month from the date of
receipt of complaint.
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5.3. £k C : Z/EHEEE (Copyright Act, 1957) D BB LSC

Section 2(ff): “communication to the public’ means making any work or performance
available for being seen or heard or otherwise enjoyed by the public directly or by any
means of display or diffusion other than by issuing physical copies of it, whether
simultaneously or at places and times chosen individually, regardless of whether any
member of the public actually sees, hears or otherwise enjoys the work or performance
so made available. Explanation— For the purposes of this clause, communication
through satellite or cable or any other means of simultaneous communication to more
than one household or place of residence including residential rooms of any hotel or
hostel shall be deemed to be communication to the public;

Section 2(y): “work” means any of the following works, namely,
(i) a literary, dramatic, musical or artistic work;
(ii) a cinematograph film;
(iii) a sound recording;

Section 14. Meaning of copyright

For the purposes of this Act, “copyright” means the exclusive right subject to the
provisions of this Act, to do or authorise the doing of any of the following acts in respect
of a work or any substantial part thereof, namely:

(a) in the case of a literary, dramatic or musical work, not being a computer programme,

(i) to reproduce the work in any material form including the storing of it in any
medium by electronic means;
(ii) to issue copies of the work to the public not being copies already in
circulation;
(iii) to perform the work in public, or communicate it to the public;
(iv) to make any cinematograph film or sound recording in respect of the work;
(v) to make any translation of the work;
(vi) to make any adaptation of the work;
(vii) to do, in relation to a translation or an adaptation of the work, any of the
acts specified in relation to the work in sub-clauses () to (vi);
(b) in the case of a computer programme,
(i) to do any of the acts specified in clause (a);
(i1) to sell or give on commercial rental or offer for sale or for commercial rental any copy
of the computer programme:
Provided that such commercial rental does not apply in respect of computer
programmes where the programme itself is not the essential object of the rental.
(c) in the case of an artistic work,
(i) to reproduce the work in any material form including
(A) the storing of it in any medium by electronic or other means; or
(B) depiction in three-dimensions of a two-dimensional work; or
(C) depiction in two-dimensions of a three-dimensional work;
(i1) to communicate the work to the public;
(iii) to issue copies of the work to the public not being copies already in circulation;
(iv) to include the work in any cinematograph film;
(v) to make any adaptation of the work;
(vi) to do in relation to adaptation of the work any of the acts specified in relation to the
work in sub-clauses (i) to (iv);
(d) in the case of a cinematograph film,
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(i) to make a copy of the film, including

(A) a photograph of any image forming part thereof; or

(B) storing of it in any medium by electronic or other means;

(ii) to sell or give on commercial rental or offer for sale or for such rental, any copy of
the film;

(iii) to communicate the film to the public;

(e) in the case of a sound recording,

() to make any other sound recording embodying it including storing of it in any
medium by electronic or other means;

(i1) to sell or give on commercial rental or offer for sale or for such rental, any copy of
the sound recording;

(iii) to communicate the sound recording to the public.

FExplanation: For the purposes of this section, a copy which has been sold once shall be
deemed to be a copy already in circulation.

Section 51. When copyright infringed.

Copyright in a work shall be deemed to be infringed

(a) when any person, without a licence granted by the owner of the copyright or the
Registrar of Copyrights under this Act or in contravention of the conditions of a licence
so granted or of any condition imposed by a competent authority under this Act

(i) does anything, the exclusive right to do which is by this Act conferred upon the owner
of the copyright, or

(i1) permits for profit any place to be used for the communication of the work to the
public where such communication constitutes an infringement of the copyright in the
work, unless he was not aware and had no reasonable ground for believing that such
communication to the public would be an infringement of copyright; or

(b) when any person— (i) makes for sale or hire, or sells or lets for hire, or by way of
trade displays or offers for sale or hire, or

(ii) distributes either for the purpose of trade or to such an extent as to affect
prejudicially the owner of the copyright, or

(iii) by way of trade exhibits in public, or

(iv) imports into India, any infringing copies of the work:

Provided that nothing in sub-clause (iv) shall apply to the import of one copy of any
work for the private and domestic use of the importer.

FExplanation.— For the purposes of this section, the reproduction of a literary, dramatic,
musical or artistic work in the form of a cinematograph film shall be deemed to be an
“infringing copy”.

Section 52. Certain acts not to be infringement of copyright.
(1) The following acts shall not constitute an infringement of copyright, namely,

(b) the transient or incidental storage of a work or performance purely in the technical
process of electronic transmission or communication to the public;

(c)transient or incidental storage of a work or performance for the purpose of providing
electronic links, access or integration, where such links, access or integration has not
been expressly prohibited by the right holder, unless the person responsible is aware or
has reasonable grounds for believing that such storage is of an infringing copy:
PROVIDED that if the person responsible for the storage of the copy has received a
written complaint from the owner of copyright in the work, complaining that such
transient or incidental storage is an infringement, such person responsible for the
storage shall refrain from facilitating such access for a period of twenty-one days or till
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he receives an order from the competent court refraining from facilitating access and in
case no such order is received before the expiry of such period of twenty-one days, he
may continue to provide the facility of such access;

Section 55. Civil remedies for infringement of copyright

(1) Where copyright in any work has been infringed, the owner of the copyright shall,
except as otherwise provided by this Act, be entitled to all such remedies by way of
injunction, damages, accounts and otherwise as are or may be conferred by law for the
infringement of a right:

PROVIDED that if the defendant proves that at the date of the infringement he was
not aware and had no reasonable ground for believing that copyright subsisted in the
work, the plaintiff shall not be entitled to any remedy other than an injunction in
respect of the infringement and a decree for the whole or part of the profits made by the
defendant by the sale of the infringing copies as the court may in the circumstances
deem reasonable.

(2) Where, in the case of a literary, dramatic, musical or artistic work, or, subject to the
provisions of sub-section (3) of section 13, a cinematograph film or sound recording, a
name purporting to be that of the author, or the publisher, as the case may be, of that
work, appears on copies of the work as published, or, in the case of an artistic work,
appeared on the work when it was made, the person whose name so appears or appeared
shall, in any proceeding in respect of infringement of copyright in such work, be
presumed, unless the contrary is proved, to be the author or the publisher of the work,
as the case may be.

(3) The costs of all parties in any proceedings in respect of the infringement of copyright
shall be in the discretion of the court.

Section 64. Power of police to seize infringing copies.

(1) Any police officer, not below the rank of a sub-inspector, may, if he is satisfied that
an offence under section 63 in respect of the infringement of copyright in any work has
been, is being, or is likely to be, committed, seize without warrant, all copies of the work,
and all plates used for the purposes of making infringing copies of the work, wherever
found, and all copies and plates so seized shall, as soon as practicable be produced before
a Magistrate.

(2) Any person having an interest in any copies of a work, or plates seized under sub-
section (1) may, within fifteen days of such seizure, make an application to the
Magistrate for such copies, or plates being restored to him and the magistrate, after
hearing the applicant and the complainant and making such further inquiry as may be
necessary, shall make such order on the application as he may deem fit.

Section 65A. Protection of technological measures

(1) Any person who circumvents an effective technological measure applied for the
purpose of protecting any of the rights conferred by this Act, with the intention of
infringing such rights, shall be punishable with imprisonment which may extend to two
years and shall also be liable to fine.

(2) Nothing in sub-section (1)shall prevent any person from,

(a) doing anything referred to therein for a purpose not expressly prohibited by this Act:
PROVIDED that any person facilitating circumvention by another person of a
technological measure for such a purpose shall maintain a complete record of such other
person including his name, address and all relevant particulars necessary to identify
him and the purpose for which he has been facilitated; or

(b) doing anything necessary to conduct encryption research using a lawfully obtained
encrypted copy; or
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(c) conducting any lawful investigation; or

(d) doing anything necessary for the purpose of testing the security of a computer
system or a computer network with the authorisation of its owner; or

(e) operator; or

(f) doing anything necessary to circumvent technological measures intended for
identification or surveillance of a user; or

(g) taking measures necessary in the interest of national security.

Section 65B. Protection of Rights Management Information.

Any person, who knowingly,

(1) removes or alters any rights management information without authority, or (ii)
distributes, imports for distribution, broadcasts or communicates to the public, without
authority, copies of any work, or performance knowing that electronic rights
management information has been removed or altered without authority, shall be
punishable with imprisonment which may extend to two years and shall also be liable
to fine:

PROVIDED that if the rights management information has been tampered with in any
work, the owner of copyright in such work may also avail of civil remedies provided
under Chapter XII against the persons indulging in such acts.
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5.4. f1&D : EtE¥E (Trade Marks Act, 1999) DREFEEZSC

Section 2(2)(c): In this Act, unless the context otherwise requires, any

reference-

(¢) to the use of a mark,

(i) in relation to goods, shall be construed as a reference to the
use of the mark upon, or in any physical or in any other
relation whatsoever, to such goods;

(i1) in relation to services, shall be construed as a reference to
the use of the mark as or as part of any statement about the
availability, provision or performance of such services;

Section 29. Infringement of registered trade marks. -(1) A registered trade
mark 1s infringed by a person who, not being a registered proprietor or a
person using by way of permitted use, uses in the course of trade, a mark
which is identical with, or deceptively similar to, the trade mark in relation
to goods or services in respect of which the trade mark is registered and in
such manner as to render the use of the mark likely to be taken as being used
as a trade mark.

(2) A registered trade mark is infringed by a person who, not being a

registered proprietor or a person using by way of permitted use, uses

1n the course of trade, a mark which because of-

(a) its identity with the registered trade mark and the similarity
of the goods or services covered by such registered trade mark;
or

(b) its similarity to the registered trade mark and the identity or
similarity of the goods or services covered by such registered
trade mark; or

(c) its identity with the registered trade mark and the identity
of the goods or services covered by such registered trade mark,
1s likely to cause confusion on the part of the public, or which is
likely to have an association with the registered trade mark.

(3) In any case falling under clause (c) of sub-section (2), the court shall
presume that it is likely to cause confusion on the part of the public.
(4) A registered trade mark is infringed by a person who, not being a
registered proprietor or a person. using by way of permitted use, uses
1n the course of trade, a mark which-

(a) is identical with or similar to the registered trade mark; and
(b) is used in relation to goods or services which are not similar
to those for which the trade mark is registered; and

(c) the registered trade mark has a reputation in India and the
use of the mark without due cause takes unfair advantage of or
1s detrimental to, the distinctive character or repute of the
registered trade mark.
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(5) A registered trade mark is infringed by a person if he uses such
registered trade mark, as his trade name or part of his trade name, or
name of his business concern or part of the name, of his business
concern dealing in goods or services in respect of which the trade mark
1s registered.
(6) For the purposes of this section, a person uses a registered mark, if,
in particular, he-

(a) affixes it to goods or the packaging thereof;

(b) offers or exposes goods for sale, puts them on the market, or

stocks them for those purposes under. the registered trade mark,

or offers or supplies services under the registered trade mark;

(c) imports or exports goods under the mark; or

(d) uses the registered trade mark on business papers or in
advertising.
(7) A registered trade mark is infringed by a person who applies such
registered trade mark to a material intended to be used for labelling or
packaging goods, as a business paper, or for advertising goods or
services, provided such person, when he applied the mark, knew or had
reason to believe that the application of the mark was not duly
authorised by the proprietor or a licensee.
(8) A registered trade mark is infringed by any advertising of that trade
mark if such advertising-

(a) takes unfair advantage of and is contrary to honest practices

in industrial or commercial matters; or

(b) is detrimental to its distinctive character; or

(c) is against the reputation of the trade mark.
(9) Where the distinctive elements of a registered trade mark consist
of or include words, the trade mark may be infringed by the spoken use
of those words as well as by their visual representation and reference
in this section to the use of a mark shall be construed accordingly.

Section 101. Meaning of applying trade marks and trade descriptions. - (1) A
person shall be deemed to apply a trade mark or mark or trade description to
goods or services who-
(a) applies it to the goods themselves or uses it in relation to services;
or
(b) applies it to any package in or with which the goods are sold, or
exposed for sale, or had in possession for sale or for any purpose of trade
or manufacture; or
(c) places, encloses or annexes any goods which are sold, or exposed for
sale, or had in possession for sale or for any purpose of trade or
manufacture, in or with any package or other thing to which a trade
mark or mark or trade description has been applied; or
(d) uses a trade mark or mark or trade description in any manner
reasonably likely to lead to the belief that the goods or services in
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connection with which it is used are designated or described by that
trade mark or mark or trade description; or

(e) in relation to the goods or services uses a trade mark or trade
description in any sign, advertisement, invoice, catalogue, business
letter, business paper, price list or other commercial document and
goods are delivered or services are rendered to a person in pursuance
of a request or order made by reference to the trade mark or trade
description as so used.

(2) A trade mark or mark or trade description shall be deemed to be
applied to goods whether it is woven in, impressed on, or otherwise
worked into, or annexed or affixed to, the goods or to any package or
other thing.

Section 102. Falsifying and falsely applying trade marks. — (1) A person shall
be deemed to falsify a trade mark who, either,-

(a) without the assent of the proprietor of the trade mark makes that

trade mark or a deceptively similar mark; or

(b) falsifies any genuine trade mark, whether by alteration, addition,

effacement or otherwise.

(2) A person shall be deemed to falsely apply to goods or services a

trademark who, without the assent of the proprietor of the trade mark,-
(a) applies such trade mark or a deceptively similar mark to
goods or services or any package containing goods;
(b) uses any package bearing a mark which is identical with or
deceptively similar to the trade mark of such proprietor, for the
purpose of packing, filling or wrapping therein any goods other
than the genuine goods of the proprietor of the trade mark.

(3) Any trade mark falsified as mentioned in sub-section (1) or falsely

applied as mentioned in sub-section (2), is in this Act referred to as a

false trade mark.

(4) In any prosecution for falsifying a trade mark or falsely applying a

trade mark to goods or services, the burden of proving the assent of the

proprietor shall lie on the accused.

Section 103. Penalty for applying false trade marks, trade descriptions, etc.-
Any person who-
(a) falsifies any trade mark; or
(b) falsely applies to goods or services any trade mark; or
(c) makes, disposes of, or has in his possession, any die, block, machine,
plate or other instrument for the purpose of falsifying or of being used
for falsifying, a trade mark; or
(d) applies any false trade description to goods or services; or
(e) applies to any goods to which an indication of the country or place
in which they were made or produced or the name and address of the
manufacturer or person for whom the goods are manufactured is
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required to be applied under section 139, a false indication of such
country, place, name or address; or

(f) tampers with, alters or effaces an indication of origin which has been
applied to any goods to which it is required to be applied under section
139; or

(g) causes any of things above-mentioned in this section to be done,
shall, unless he proves that he acted, without intent to defraud, be
punishable with imprisonment for a term which shall not be less than
six months but which may extend to three years and with fine which
shall not be less than fifty thousand rupees but which may extend to
two lakh rupees:

Provided that the court may, for adequate and special reasons to be
mentioned in the judgment, impose a sentence of imprisonment for a
term of less than six months or a fine of less than fifty thousand rupees.

Section 104. Penalty for selling goods or providing services to which false
trade mark or false trade description is applied.-Any person who sells, lets for
hire or exposes for sale, or hires or has in his possession for sale, goods or
things, or provides or hires services, to which any false trade mark or false
trade description is applied or which, being required under section 139 to
have applied to them an indication of the country or place in which they were
made or produced or the name and address of the manufacturer, or person for
whom the goods are manufactured or services provided, as the case may be,
are without the indications so required, shall, unless he proves,

(a) that, having taken all reasonable precautions against committing

an offence against this section, he had at the time of commission of the

alleged offence no reason to suspect the genuineness of the trade mark

or trade description or that any offence had been committed in respect

of the goods or services; or

(b) that, on demand by or on behalf of the prosecutor, he gave all the

information in his power with respect to the person from whom he

obtained such goods or things or services; or

(c) that otherwise he had acted innocently,

be punishable with imprisonment for a term which shall not be less

than six months but which may extend to three years and with fine

which shall not be less than fifty thousand rupees but which may

extend to two lakh rupees:

Provided that the court may, for adequate and special reasons to be

mentioned in the judgment, impose a sentence of imprisonment for a

term of less than six months or a fine of less than fifty thousand rupees.

Section 105. Enhanced penalty on second or subsequent conviction.-Whoever
having already been convicted of an offence under section 103 or section 104
1s again convicted of any such offence shall be punishable for the second and
for every subsequent offence, with imprisonment for a term which shall not
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be less than one year but which may extend to three years and with fine which
shall not be less than one lakh rupees but which may extend to two lakh
rupees:

Provided that the court may, for adequate and special reason to be
mentioned in the judgement, impose a sentence of imprisonment for a term
of less than one year or a fine of less than one lakh rupees:

Provided further that for the purposes of this section, no cognizance shall be
taken of any conviction made before the commencement of this Act.

Section 115. Cognizance of certain offences and the powers of police officer for
search and seizure. —(1) No court shall take cognizance of an offence under
section 107 or section 108 or section 109 except on complaint in writing made
by the Registrar or any officer authorised by him in writing:

Provided that in relation to clause (c) of sub-section (1) of section 107,

a court shall take cognizance of an offence on the basis of a certificate
1ssued by the Registrar to the effect that a registered trade mark has
been represented as registered in respect of any goods or services in
respect of which it is not in fact registered.

(2) No court inferior to that of a Metropolitan Magistrate or Judicial
Magistrate of the first class shall try an offence under this Act.

(3) The offences under section 103 or section 104 or section 105 shall
be cognizable.

(4) Any police officer not below the rank of deputy superintendent of
police or equivalent, may, if he is satisfied that any of the offences
referred to in sub-section (3) has been, is being, or is likely to be,
committed, search and seize without warrant the goods, die, block,
machine, plate, other instruments or things involved in committing the
offence, wherever found, and all the articles of seized shall, as soon as
practicable, be produced before a judicial Magistrate of the first class
or Metropolitan Magistrate, as the case may be:

Provided that the police officer, before making any search and seizure,
shall obtain the opinion of the Registrar on facts involved in the offence
relating to trade mark and shall abide by the opinion so obtained.

(5) Any person having an interest in any article seized under sub-
section (4), may, within fifteen days of such seizure, make an
application to the Judicial Magistrate of the first class or Metropolitan
Magistrate, as the case may be, for such article being restored to him
and the Magistrate, after hearing the applicant and the prosecution,
shall make such order on the application as he may deem fit.
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