Webinar (Feb 14, 2024) "*Are You Ready for Forced Labour Reporting in Canada”

Q&A
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1.

Q.

If the OHSA (Occupational Safety and Health Act) definition of "child labor" differs from the definition

of "child" in the country where the minors are working, which takes precedence? Is there a reporting

requirement if the labour is legal in the local country but constitutes "child labor" in Canada?
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Under the Fighting Against Forced Labour and Child Labour in Supply Chains Act (the "Supply Chains

Act") Canadian occupational safety laws that are applicable to workers under the age of 18 are only
relevant if the labour is provided or offered to be provided in Canada. The definition of "child labour” in
the Supply Chain Act states, in part, "child labour means labour or services provided or offered to be
provided by persons under the age of 18 years and that: (a) are provided or offered to be provided in

Canada under circumstances that are contrary to the laws applicable in Canada..."

Canadian occupational safety laws are therefore not relevant to determine the presence of child labour in
another country. The reporting entity must assess whether child labour is used in the supply chain located
outside of Canada based on other aspects of the definition of "child labour" which includes circumstances

that are mentally, physically, socially, or morally dangerous to workers under the age of 18.
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https://www.ontario.ca/page/occupational-health-and-safety-act-ohsa
https://www.ontario.ca/page/occupational-health-and-safety-act-ohsa
https://laws.justice.gc.ca/eng/acts/F-10.6/page-1.html#h-1397968
https://laws.justice.gc.ca/eng/acts/F-10.6/page-1.html#h-1397968

Is the forced labor report subject to non-manufacturing labour such as programmers in IT industry?
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It is important to make a distinction between (i) who has to file a report under the Supply Chains Act, and

(i) whether a report must address forced labour and child labour in the services industry.

The reporting obligation applies to an “entity" that is (a) producing, selling or distributing goods in
Canada or elsewhere; (b) importing into Canada goods produced outside Canada; or (c) controlling an
entity engaged in any activity described in paragraph (a) or (b). There is a separate test to determine

whether a business is an “entity", which is found in s. 2 of the Supply Chains Act.

If a services company, like an IT company, is an “entity", but it is not involved in the activities in (a), (b),

or (c), it need not file a report.

A business that is a "reporting entity", must assess forced labour and child labour risks in its supply chain.
According to Public Safety Canada Guidance, this assessment includes both the goods and services that
go into the production, distribution and sale of goods in Canada and the goods and services that go into
the production of goods imported into Canada. For example, if goods are produced in a foreign country
and those goods incorporate software produced by IT programmers, and those IT programmers are
providing their services in circumstances that constitute forced labour, then that would have to be

reported by the reporting entity.
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Our HQ in Tokyo already submits annually for the UK’s Moderen Slavery Act (MSA) and plans to use

this to address the new Canadian law, however article (e) of the supplementary information is not in the

UK’s MSA.

X Supplementary information (€):

(3) The report must also include the following information in respect of each entity subject to the report:
(e) any measures taken to remediate the loss of income to the most vulnerable families that results from
any measure taken to eliminate the use of forced labour or child labour in its activities and supply
chains.

What exactly are they expecting (level of response) from companies regarding this point?
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Public Safety Canada's guidance acknowledges that a reporting entity may have nothing to report under s.

11(3)(e) of the Supply Chains Act. For example, if a reporting entity has not identified any forced labour
or child labour in its supply chain in s. 11(3)(d), it may not have anything to report in s. 11(3)(e).

Public Safety Guidance on measures that could be reported in s. 11(3)(e) include: actions to support
victims of forced labour or child labour and/or their families, such as workforce reintegration and

psychosocial support; and compensation for victims of forced labour or child labour and/or their families.
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As Japanese companies FY ends March 31st and results aren’t released until the beginning of May, the
May 31st deadline for submission for the “most recent FY” is not possible. Would it be reasonable for
Japanese companies to report on the previous FY instead? In other words, FY22 for 2024 submission,

FY23 for 2025 submission, etc.



https://www.legislation.gov.uk/ukpga/2015/30/contents/enacted
https://www.legislation.gov.uk/ukpga/2015/30/contents/enacted
https://www.publicsafety.gc.ca/cnt/cntrng-crm/frcd-lbr-cndn-spply-chns/prpr-rprt-en.aspx#a4
https://www.publicsafety.gc.ca/cnt/cntrng-crm/frcd-lbr-cndn-spply-chns/prpr-rprt-en.aspx#a4
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The Supply Chains Act specifies that a reporting entity must report on its previous financial year by May
31% of each year. If the reporting entity's financial year ends on March 31, then the financial year that
concluded on March 31 is the reporting year. The fact that the financial results are not released until the
beginning of May does not appear to prevent the company from filing a Supply Chains Act report by May
31.
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If an international company is deemed a controlling entity of a Canadian location, would the international
company be the one responsible for submitting the report and would this mean the local Canadian

company would not need to submit a report as they would be covered already?
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In this scenario, both the international company and the Canadian company are each required to file a

report.

Each company can prepare and file its own report, in which case the Canadian company must prepare and

file its own report.

Alternatively, the two companies may elect to file a joint report because the international company
controls the Canadian company. The international company can approve and file the joint report.
However, the joint report must cover the required elements of a Supply Chains Act report for the

Canadian company as well as for the international company.
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We have two entities in Canada. The first entity is an operating company that fulfills the reporting
requirement of the act, even on a standalone basis. The second company is just a holding company for the
Canadian operating company whose financial size is so tiny on a standalone basis, but the holding

company controls the operating subsidiary.

In such a case, does the report need to be prepared by both companies? To our understanding, the
reporting entities are judged by the consolidated financial statements. We are afraid that both companies

need to deal with it.
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The entity test contains technical rules that can be difficult to interpret. Public Safety Canada has issued
guidance that may help you identify whether the operating company, the holding company or both have

reporting obligations.

If you are unsure about whether a company is an entity and/or whether it is an entity that is required to

report, contact a legal professional for advice.
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How will the submitted forced labor reports be handled afterwards? Will it be made public? (Will it be
posted on the Federal website, will it be viewed only within the government officials, or will it be treated

as strictly confidential documents?)
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Public Safety Canada will make the filed Supply Chain Act reports publicly available through their

online catalogue.

Additionally, a company that is required to file a report must also make the report public, such as by

posting it on the company's website. If the company is incorporated under the Canada Business

Corporations Act or under any other Federal law, then it must also provide the report to each shareholder,

along with its annual financial statements.

The government will accordingly not treat the reports as confidential and will not provide an opportunity

to file a confidential version.
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[Disclaimer]

This presentation is current as of February 2024 and applies to the Fighting Against Forced Labour and Child Labour in Supply Chains Act. Information is
checked for legal accuracy as at the date the presentation is prepared but may become outdated as laws or policies change.

Also, as the organizer does not intend to recommend only a specific response policy, we ask that you decide whether to collect the information provided. In
addition, please note that JETRO and Bennett Jones are not responsible for any disadvantages.
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