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Three Alternative Options

= Patents Court (High Court)- PCt-court
proceedings

- Streamlining of procedures

= Patents County Court-PCC-court proceedings
- “German style” rules and “new” judge

= Intellectual Property Office-non-binding opinions
- Alternative Dispute Resolution
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Court Proceedings-PCt and PCC

= Infringement and validity in same proceedings-
not attractive to weak patents eg “patent trolls”

= Senior specialised patents judges
- Former senior Barristers

- With technical backgrounds (biosciences and
electronics)

= No court experts- predictable timeline (9-14
months 18t instance further 9-12 months to

appeal)
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Court Proceedings-PCt and PCC

Preliminary injunctions even in complex cases
- Low threshold- merits not considered

Discovery only where considered useful to
prove case

Confidentiality protected by court orders

Recovery of high proportion of actual legal costs
from unsuccessful party

Procedure and judges promote settlement so
that many strong or weak cases settle early
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Proceedings adapt to complexity and
value of dispute

= Complex & High value- PCt

- Cost of proceedings depends on issues and extent of
disclosure

- Range of £200,000 (just infringement) to £1.5m
(infringement & validity more than one patent)

- Court fees £2000 irrespective of value
= Less Complex & Lower value- PCC

- Cap of £50,000 cost recovery

- Court fees £2000 irrespective of value
= Very low value- IPO opinion

- Non binding

- £200 irrespective of value
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English Courts for Patent Matters

{ Supreme Court }

_ Master of the Rolls
Point of Law Lord Neuberger

@
" Clibere
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PCC- Reformed Court

= His Honour Colin Birss QC
- Experienced barrister
- Technical background

= New Rules
- Similarities to Continental eg German system
»Mostly written procedure

»Less emphasis on party experts
»Short trial
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PCC- Reformed Court

= Additional Options from normal UK proceedings

» Discovery where can be justified eg to prove infringement of
process patent

» Independent party experts will be possible but cross
examination restricted

» As for PCt Appeals to the experienced Court of Appeal (eg
Lord Justice Jacob, Lord Kitchin, Lord Neuberger)
* [ntended to provide a cheap alternative for eg SMEs
and simple cases such as many of cases in German
courts
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PCt-Gradual Changes

= Recent pragmatic technical judges

= Active/Streamlined case management

- Discovery very limited except
» Where needed;or
» Where parties agree

- Trial date set very early in proceedings at case
management conference

» Delays to trial date extremely rare
- Costs penalties against unreasonable parties
» Limits poor arguments

- Possibility of summary judgment/ preliminary issues
» Weak cases brought to fast end
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IPO Opinions

= Where parties looking for a very low cost
adjudication on validity and/or infringement

- Can be part of ADR process
= Predictability perceived to be lower than courts

- Experienced patent examiners rather than
lawyers

= Does not prevent same issues being
reconsidered by the court
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UK Courts

= Traditional caseload

- Higher value/higher complexity disputes

» Multijurisdictional disputes eg Apple v Nokia, MPEG-2,
Pharma v Generic disputes

- Cases where discovery needed

- Cases where experimental evidence in dispute eg Nichia
v Argos, Napp v ratiopharm

- Cases where thorough analysis of validity desirable eg
EPO opposition ongoing or counter-strike to German
infringement action (eg Nokia and HTC v IPCOM)

- Cases where UK approach to validity or infringement
favourable eg selection inventions or non-literal
infringement
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UK Courts

= Expected additional caseload
- SME disputes
- Less complex, lower value disputes
= A menu approach-"not one size fits all”

- Court and procedure adapted to the particular
case (parties, complexity and value)
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