Overview: Managing Sick
Employees in Post-Pandemic.
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Today’s Program ERAR

* Introduction « [FLHIC

* Legal framework regulating sick <« fEREEXE DX IEGIZEET 55/
employees Pl

» New reality because of the cINUTEIyIOMNBT=6 LEE#T
pandemic IFIR=E

» Challenges because of remote c JE—FI)—=UDZENLT-H
work L F=F 7R

« Common problems encountered by « €185 - ASFIEYENER LD
managers and HR professionals 5 1R FH TR D FH

* Q&A period c BRLEtLYIa Y
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Introduction [FCOHIZ

« Managing employee sick leave c ANBIAR U Y—IREZEEDRREE
consumes a significant portion of 22 ZFEZENTLNS,
R ' CEEBOR/RITHES IR FIFHET

» Costs associated with sick leave Hhd. (RIR. BREIDERGE)
can be high (insurance, lost time, e  BEZAEMY R Y.
etc.) — _

S . s NTEYJICKYERARRITHR L

* Significant legal risk B 1S NG 2B > TN D,

« Pandemic created ++ greater e JE— FT—H OKRIELEMIZEY

sensitivity about being sick at work - FEREEMFEAE L TLVA,

* Significant increase in remote work
nelligan

has created new challenges

3
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Legal Framework

* Managing sick employees
requires making decisions that
respect all of the legal
authorities (legislation and
contracts)

* Every case is different

* The facts (sympathies) of each
situation must be considered
separately; it is not a one-size-
fits-all approach

 Courts regularly differentiate

4

CAses

BRI A

RIOREXEDEEICEWVTIE, 7
NTOEMER CERRUENE)
ZEELEBEERRENDELL D,

c TNETNDEH - FHTELG D,

s TNENDKRRETHOEE (RIEWSE
B) [FRIRICBEESNDIBLEND Y.
—EREXNWETHIGTED LD T

[F7E0Y,

s BFEIFTIEEIC, FHEIELICRAZEL
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Legal Framework sE B A

I =

Employer and Sick

Employee
ERELRIDHRRE

”

Workplace Policies

BHEAR Y S —

t Workplace Practices

== bl N % =

nelligan

Written Employment Agreement /
Collective Agreement
EHIC K DERRNE/HBHNE
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Legal Framework

HARAEH

* Employment standards legislation e |
* Ontario: Employment Standards Act,

2000

« 3 unpaid sick days (3 paid sick days for
COVID19 matters until Mar. 31/23)

* Quebec: Act Respecting Labour
Standards
« Up to 26 weeks, the first 2 days are paid
* BC: Employment Standards Act
« 5 paid sick days and 3 unpaid sick days
* Alberta: Employment Standards Code

« 5 unpaid sick days (inclusive of family
responsibility leave)
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Legal Framework &I A

e Employment standards legislation  JE &% %

« Employees can complain to the s EXBITFBEICHFFHLILTEZ
Ministry of Labour: THIEMNTEDS,
« Failure to provide sick leave s WRHAMETELGEM -GS
e Failure to pay for sick leave « WRARERICx T SFEHDZILLHG S
* Reprisal for taking sick leave niEm o4
» Only statutory leave is protected by *AREBMGLIZC ClodT SHMEER
<l =15
legislation -
« FRETRESNTLWASDIEEENR
BROAFTH 5,

L]
7 nelligan
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Legal Framework &I A

 Human rights legislation e \MEIZBH9 Aik1E
* Very similar in all jurisdictions e DI ZEWNTIEEIZFELLTLNAS,

* lllegal to discriminate against an  [BEALABEHICHLEEZERT A LILE
employee on the basis of disability ETHD. =

* Positive obligation to [ e o - : _
accommodate disability “to the ,ré%%::fg—zégf é;?}ﬁi—
point of undue hardship” (Ontario el ALt U 5 -

BBHNICEEZT 0&HH HD.

phrase) - O oo e
» Accommodation includes holdinga ° ELEEE[“@;U%KTG@%EQE@‘“'*V

position open for an employee ~ 3 /’5’1(7—5?’2 < = ELEFEND. T

while off on sick leave. How long? DHFEIEZ K DHEEHFLNTN D,

Often years s MRPDHRERITIE TS BHEL
» No obligation to pay employees LY,

s While on sick leave
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Legal Framework &I A

« Human rights legislation « NEICET 5k
» Employees can complain to the « WEBIEINIERFIFRICERAS S &M
Human Rights Tribunal TZ %,
 The system is designed so that s COHBYIFTOFAENFELTZHE

participants do not require lawyers ELBZEUVMERAICTIE TNV S,
* No costs to make a complaint,and « HIFER LI TIZERIZEIN ST,

7 3

no legal costs awarded to the =R L,TJEI]O)EJEH %3O koOIZm L,
winning party 5EIGHRZZITHAIEDELY,

» Tribunals can award general - NEXRHIFTTIE., — IR IEEE(E.
damages, damages for economic BENEXIINT SEEEE. EH
loss, reinstatement, etc. BREEZRHRTETEZD,

L]
: nelligan
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Legal Framework &I A

Transient illnesses: —BHEDES
* Human rights legislation does not | g pigizix AMEIZRE T 335421
apply to transient illness TR S AN,
« Ex. common cold, flu, eye infection, c B EIR. AL TILT Y. HORSRES
etc.

i * o LI- HAERIZK
» Such employees benefit only from O LIfEx8ISIE, EA
employment standards protections éﬁ €D HEH é*’vé

- If employees use up ESA leave for ° REXENBHAEEERICOTEDHLNT

a transient illness, they are no LN E*ﬁg@f—ﬂ’é HIEODJ%%’CEL\
longer protected for further sick Uof-mE. TNLEDORRIIERES
days (R AN

» Unless can prove abandonment of * ERBMENEHTS EVVEEICEALT
employment, any dismissal would &, IRNTHEALGESHELSINS,

be without cause X
10 nelligan
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Legal Framework &I A

« Workers’ compensation o TEIHE KEMmE]
legislation « COEMRF—LIE, HEEHLE
» This legislative scheme is SN TWBEICARELI-IGEEIC
triggered only if the employee is DHERSND,
injured in the course of s FENEBKEHEFIEADMAIZ—
employment REBIICWHMETH Y . BISISHE S
« Workers’ compensation nNTha,

11

participation is typically
mandatory and strictly requlated
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Legal Framework

BRI A

* Employment agreement s JE

* Legally includes the terms and o
conditions of any written agreement,
plus workplace policies, plus workplace

12

practices

« Many workplaces provide paid sick days
(more than required) and disability
benefits (short-term and/or long-term),

which are enforceable by an employee

* These benefits will usually be regulated
in the written contract or a workplace
policy. In the case of insured benefits,
they are strictly regulated in the plan

documents

nelligan
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New Reality

Lack of tolerance for sick
coworkers

« COVID19 pandemic changed how
we react to sickness in others

* Many employees have no
tolerance with respect to
coworkers coming to the
workplace sick; it goes beyond
COVID19

 Managers may react in a similar

fashion .
13 nelligan
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New Reality M T-1R R

* If moderately sick workers are ctL L. HELGREKZE O TLVS
no longer welcome in the MEEOHRMAZFEAIZZITIE
workplace, how is the situation OHoNZWVEBIETHILGES. &
to be resolved? DEIITLTIDRRERHFRT

« Work remotely (for either nIE LA ?
party)? c (ELhDHZFED) VE—F
e Pav? V—O~NYBZH?
2
» Constructive dismissal ﬁ(!f; S NDUEEA) 2ty LA
claim(for either party)? - v etin

EDHRLITZT SH?

L]
14 nelligan
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New Reality r1-15HE

Rise in mental illness @y 5100
« Why? Years of trying to work s BE?VE—FD—9 ., FHOEKR—LZR
remotely, homeschooling children, Y—1U>7J . RECHENSDMIL,
being isolated from family and EMNLOFOLE L. FRNDRREE,
social circles, shutdown of society ~ TFIED=Y AR [EETEHRL TS,
and fear for the future c AVAIANIILADMBEIZ K DL EDRE]
REEL TS,

* Employee absences for mental

health issues have ballooned s MEBDEBAIRY BN EE 0
I (L. AFIANIILARBIREIZEREER ?
* Is poor performance or “quiet
L X REREASEA D LENICEEAY . BDEBEROHE L
quitting” due to a mental health M LBLNREZET,

problem? .
15 nelligan
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New Reality M T-1R R

* [f suspect a mental illness? c BHEEDRELVDAH -5 7
* Is performance management o B (FTNNDH ?
?
SRRURNL . RIS E R A TEE L
» Behavioural issues must be A S ALY
managed in a direct manner . BR3P S R A AN 2

i ess Torwork . NEEASIE. EATRGEENR

rtificate? o8 : \
. IC—|eurTI1cI:1CnGrie hts commission T
J hdEEMLTNS,

suggests there is a duty on (L R AL

employers to inquire whether
nelligan

employee is sick
* Dismissal carries risks

16
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New Reality M T-1R R

* If moderately sick workers are ctL L. HELGREKZE O TLVS
no longer welcome in the MEEOHRMAZFEAIZZITIE
workplace, how is the situation OHoNZWVEBIETHILGES. &
to be resolved? DEIITLTIDRRERHFRT

« Work remotely (for either nIE LA ?
party)? c (ELhDHZFED) VE—F
e Pav? V—O~NYBZH?
2
» Constructive dismissal ﬁ(!f; S NDUEEA) 2ty LA
claim(for either party)? - v etin

EDHRLITZT SH?

L]
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Remote work JE—FJ—9

* Prior to the pandemic, remote cNNVT YO LHEIE, UE—F
work was not common D= IE— R TIEXGEMN o7,

« Employers were reticentto allow «EET AL SBEZ SN TILVD &L
employees to work from home SRR TICEMMT-EERIZ
even in situations where it might L T+H. ERFIIEEEHHEZ

have addressed an SR T D & ITEIBITE o 1=,
accommodation request c HETIXYE— FT—5 [T—18
« Remote work is now very HITHY., ZLODREEL TN

common; many employees are ERLTLS,
demanding it

L]
19 nelligan
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Remote work ) £ —

* Because of the pandemic, remote <« /N>F I w |
work is now a proven method of JITER

|I‘

cO—2%

FY., UE—FTJ—

EADY—ERIEHAE L

providing services to the employer L ’C%’Eﬂ) HAEFE LT DT,

» Fears of lost productivity largely - HFEMHETOREZXZEILE SN,

il <C . TEAEM) TREVTEESAD S,

« May not be “ideal” (e.g., teamwork (fl: F—LD—90A 21 DT hE
and mentoring are challenging) LY, )

 Remote work is also now a c JE— D=V IR E. EEEER

~EE LT TLVS,

legitimate accommodation measure 0 1E H 75 5H 3

for disabled employees (Also for (RIEDIRH7E
tBHD

other grounds, like family status) 0 ) .
19 * nelligan
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Remote work ) E—FJ—25

Challenge: remote work is not iRl VE—FIJ—ODNEITEY &
always appropriate (Z[E 5 75 LY,
* Managers whose employees are . gr g A1 (- () 2 SIEE
in the office _ e " "
. . s BIZ TERIT LR FNIEAE 578 Ui EE
* Functions that must be carried (f5: ITORBEIR L E (LT )L E— R~

out at the workplace (e.g., IT and =g ¢ = L xE=#1, )
accounting staff cannot work ‘ e .
remotely 100% of time) FEE. BERECERIVTELRL

L—> 320270 MEIZRGLSE S
Salespeople who normally meet B 4 L

with prospective clients to
perform demonstrations and

conclude deals .
20 nelligan
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Remote work

Challenge: suspect remote work
IS not necessary

* Employees with disabilities
prior to pandemic made it to
work; now they say they need
to work remotely

« Some employees provide no
medical authority (like they
were required to do before the
pandemic)

L]
21 nelligan
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E-oTLVA,

c INUTEZYITHITHNIEET
FTHohTWE=-&S57%) EFEN
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Remote work ) E—FTJ—49
ﬁE%®%%%%ﬁ«®U% kDJ—%

Accommodating disabled workers

with remote work =& DECIE
 No obligation to create a new c -G ZERITAFRBFIEELY,

position c JE—FI—HOLEEMIHETHEBC
* Ensure remote work is medically & gD

eSS0 I s LHRZBOBBRUEFEZEMAEELT

» Ensure physician knows the employee’s WA EEEFRT S,

duties and responsibilities - -
» Ensure physician knows the employee’s %Eg?\j_g‘ﬁ%'g‘mﬁﬁémﬁ LT

history

* Obtain functional limitations (Not usually * RRERIPRZ NG T 5. (BR. TN EDE
entitled to more) FIE7ELY)

» Consider providing thoughts to - ERI~NDEREHZ&EET 5,
physician  FRENIRFBREBERES .

« Determine expected time limitation
22
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Remote work

Remote work accommodation plan:

°
2

Create one!

Set out background / why accommodation

plan needed

Document functional limitations from
physician

Document how affects duties and
responsibilities

Document why working remotely will help :

the employee perform better

Document how it will impact other
employees

Ensure the plan is time-limited (Indicate it
is a trial)

JHave employee sign off

JETRO#HE an F 1%~ = £ 4 — (2/23/2023) Copyright ©JETRO 2023 All rights reserved

« BEFREXEIZLDHESA,

)E—FT7—%

) E— b D—VEBETT
« ERLLEL LD !

. =

EmamBAL, BEEREET I UABELGDMN ZER
BT %,

« ERTICK 2 HZEXEDHEEFIRZXEILT B,
c BBEPHEAEICEDXIIBEENHLIDONZXEL

ERAR

BEVE—FI—IODBZOREED/INT+—7
VAERLESELONEHRAT IXELTER

+ HDUERRICEDESLGREEZEZHNMLXE

L9 %,

« J3UNHIRNETHESC L 2RI D (M54

ZILTHAZ EZHATT 5, )
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Remote work )E—FrTJ—9

Can employee be REENE—FIT—D%FT 5

accommodated with remote _LTEFRETESMN?

work?

I egal advice FBTERMBEIE, EEMAH
recommended ABEOHLETS.

nelligan
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Common problems

Scenario 1:

* Marsha has a history of taking sick

days because of migraine headaches

» They used to occur once every few
months but are now occurring every
few weeks

* Marsha has used up all of her statutory

sick days

« Her manager advises the disruption

caused by her unannounced absences
is preventing the team from meeting
important client deadlines

JETRO#HE an F 1%~ = £ 4 — (2/23/2023) Copyright ©JETRO 2023 All rights reserved

7 ¥ I RE 5= 1

=501

Y—o v, REROE=HICHERZLT-

BENH S,

« LIRIIEMAH AICIEIEE=->1=H, I/E
(FEGERIZ1EIFEETH S,

e ¥—I ¥ (L, EERRZIANTHEINERS
LTWh%,

c BEZDLERIE., BEXDERIGICK SHIE

BT, F—LDBIV AT FDEELGN

HICEICEDGELGLHEEEFELTINVS,
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Common problems

Scenario 2:

 Juan has young children, who are
often sick

* |n addition to taking time off to care
for his children, he is also taking many
sick days when he is allegedly sick too

 Juan is now taking two to three weeks
of sick leave for common colds and
other viruses

» His coworkers are complaining that
Juan seems to be off sick when they
are the busiest and end up working

longer hours because of him
26
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7 ¥ I RE 5= 1

=4 2.

» DT VICIE K KAKERZ BRI L F ALY

Do

c FEDBRDE=DITARHAERSL =T THE
<. HEBEGLRERAIZGE2T-ED T & T,
L SADRRERMFL TS,

s JT7 VIEHE. BAPZDMMDY 4 JLR
—62""35@Fﬁﬁo)rﬁkqﬂ-—6%éo

« EIEEDBIZIE. 77 VIXEICHIICAS
CTRAREMABEOIZCEZ., OBV TH
TEDFHEFENRLS LGS ELRTHZRD

LTS,
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Common problems FH#HEIRESEH

Scenario 3: =4 3:
* lgor is a new employee who didnot .« /35— )LE35 ADFHALMTR. 1B X
miss a day of _vvork duriljg his 3- LM AMHETH S,
B oncy period . AEHIRE T %, FUAERE GREIL.
* After "passing” his probationary MELREL. ZOREBAFRTHSC
period, he is late without valid reason, L ERZ -,
absent for days and later advising he . .
was sick - EEBOREIL. A1 T—ILHAATHAIX

g MANTH o =H, REFERNEL .,
* Manager and coworkers indicate lgor SZENL TR EERBLTINA,
was energetic early in his employment ) — N —
but note that he now has no drive and  * 1 3= DY =2 % LA T 4 TADIHHE

is making mistakes Mo, BEHABREE>TILND Z EHHIEA

(S5
nelligan

* lgor’s social media posts indicate he
27 suffers from depression
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Common problems FH#HEIRESEH

Scenario 4: =5 4 :

- Brigitte is a salesperson who has been with her « J1) 2y MIE#20FENDEE/N\—Y VT, #xTd
employer for 20 years, selling medical supplies m LR EAMICERARZRTE LTS,

to local hospitals and health clinics . BEABELEE —Y U THBA. STy

» She is a top performer but has expressed on JIZE > THBAHIZEVWSRS > TS E, LIKD
numerous occasions that the pandemic has MDIKTETEEDA VA IANILRIZTDWNTELT
been hard on her mental health LM =,

- Clients have started to complain that Brigitte « TNDy MABERICERRSI CEZEU KL SICH
refuses to meet with them in person and it is Y. BEOERREICHEEZRIFLTLLHELS
affecting their purchasing decisions EEIBERAN S HIBHT NS,

« The employer has allowed Brigitte to continue  ° BRAEIE. RROIFEA ENT ‘5075\02%—6:7]_ el
working remotely even though most of her AIZERLTLS E%h\é\b 59, TUDv IS
coworkers are back at the office in some VE— IV ZEHRITECLZFFAL TS,
capacity : ﬁ%ﬁ“ﬂilié‘z)&ﬁ%@%ﬂj YTy EAERLTL

o LYo

s Management has not asked for a medical
certificate JETRO #E an #3457 = £+ — (2/23/2023) Copyright ©/ETRO 2023 All rights reserved
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Your Questions

BERELEtyay

If you have any questions, please send in from the Q&A button. You can ask in English or
Japanese. All the questions will be handled anonymously and answered by the presenter during
or after the webinar in a bilingual written form.

QARE UZE VU vy L, HEL LLIFAREICTIEMZEEY <&\, CEREIFITAATES
[CTERYLEF, Koz EF—d LLEBRICEMMAEZ L., BEMEZBICTISHALET,

nelligan
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Thank you! ZfEHYMNES TTVELT,

jim.anstey@nelliganlaw.ca

T.613-231-8348
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Disclaimer

We make every effort to deliver the information and
materials provided by JETRO and Nelligan Law as
accurately as possible, but we do not guarantee
their accuracy. This presentation is current as

of October 2022 and applies to the laws of
Canadian Federal and the provinces. Information is
checked for legal accuracy as at the date the
presentation is prepared but may become outdated
as laws or policies change.

Also, as the organizer does not intend to
recommend only a specific response policy, we ask
that you decide whether to collect the information
provided. In addition, please note that JETRO and
Nelligan Law are not responsible for any
disadvantages.

Y bhB, RUAVEESEEMAYIRET 215

W BRI TZBRY IEEICERITIA L HOESN
LTHEYETITH, ZOEEEZRIET HHDTIE
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ZEHTIVWET,

IMZ T, FEEE L TEHEDXISHE D 7% HELE
THENIFZTSWEHADT, 12 L B DI
BIEFERICBEIN T W 2T L£H. B
FEWEL EITET, £/ A—TFBEINEL 5
ATH, Y PABXUOBEBMPEEZEDHDT
T W EEHON LD T TAEDITEBFEWE L
FIFET,
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