Webinar (February 23, 2022) “Overview: Managing Sick Employees in Post-Pandemic” Case Studies

2023 £ 2 A 23 HEAfEY =t — BAREH|OMEDR
RRIEZEB D~ RV AVMEE —aa 4358 T—)

ER) AARIE, FEIHDOOFEEBICLZEEELY = FAMRRLZHBDOTT, RRICR—EDH 2456, REBMMNMESRINI DL LET,

Common problems  FH#HERIREEH

Scenario 1: =601
« Marsha has a history of taking sick c X xld, RERBDHISHERE LI
days because of migraine headaches BEND D
« They used to occur once every few * LETIEE A A l:gliﬁifs‘ff:‘o f=h. BRE
months but are now occurring every [FHEMICIEEETH S,
few weeks c X—I¥v(E, ZEERREITATHEVERE
» Marsha has used up all of her statutory _—
sick days c MEDEFIE., BEXODEMREICKLLIE
: : : BT, F—LNI A7V FOERLGM
+ Her manager advises the disruption H-Rc e BB ERELTND,

caused by her unannounced absences
is preventing the team from meeting

important client deadlines .
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It is important to note that migraines are disabling headaches and if they are occurring chronically, that would be a
disability that is protected by the Human Rights Code ("HRC") Therefore, the Employer (including coworkers) must
accommodate the employee to the point of undue hardship. There is no limit of sick leave permitted under the HRC;
thus, the fact she has used up sick days pursuant to the ESA does not matter. Likely, the team must find a way to work
with Marsha's absences due to migraine and Marsha must not be penalized by it.
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Scenario 2: =H2:
* Juan has young children, who are « TT IR LK ERAEBETLHOFEAL
often sick %,

* In addition to taking time off to care « FHROEBEDOIC A ERB 1 TH
for his children, he is also taking many < /\?&Eﬁt%ﬁl:ﬁof— ED T
sick days when he is allegedly sick too FCEADERERELTND, &

"of sick loave for cammen colds and. A
T2~3BEREDHERATH D,

other viruses ‘ . o~
« His coworkers are complaining that . nggg%fa ﬁg;‘iigg{;%é’

Juan seems to be off sick when they o ool < s e o o
are the busiest and end up working f”%?\z@ﬂ%ﬁb\ﬁ (BRHERMERD
longer hours because of him ° .
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Juan’s ailments are not serious and are transient. Therefore, he would not be considered “disabled” for the purpose of
the Human Rights Code and does not benefit from its protections. However, he is entitled to take whatever sick days
(paid or unpaid), he might be entitled to pursuant to employment standards in his province or whatever other program
his employer provides. If Juan has surpassed his employment standards and any other contractual sick days, the
employer could terminate his employment if takes more; however, the employer would likely be forced to pay him his
severance package in such a circumstance. Advice is to have a frank discussion with Juan to make it clear to him the
number of sick days he is taking is not reasonable, his use of sick days will be monitored closely going forward. Doctor’s
notes may be requested going forward.
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Scenario 3: =4 3:
« Igor is a new employee who did not  « f S—L($34 B OHAMAD, 1HLK
miss a day of work during his 3- HLEN>-HARETH B,
ponth prob_otlonc_lry per|o<.:l - RAPER TR, ESGEALZGEZIL.
* After “passing” his probationary MELREL. ZORKEFRETHDC
period, he is late without valid reason, CERZ T,
absent for days and later advising he "
was sick « EEBAORMEE. 4 T—ILAAAR BT

- BAMTH =M. BELIEHLNE <.
* Manager and coworkers indicate Igor SZELLTOSEERLTLNS,
was energetic early in his employment " . pe -
but note that he now has nodrive and  * 1 =L DYV =2 ¥ LA T4 TADIH
is mqking mistakes N, BHABREZE -S> TS Z LA VFIEA

. : - E
* |gor’'s social media posts indicate he L
2 suffers from depression
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Igor has not indicated that his workplace issues are tied to his depression. It would not be appropriate to suggest this to
him, as his absences may not be tied to his depression at all. Igor should be treated like other employees and
performance managed like others. Other steps may be required if Igor discloses his issues are related to his depression
or something happens that makes that obvious.
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Scenario 4: EHl4:

« Brigitte is a salesperson who has been with her « 71 0w MIEK20ENDEE/S—Y > T, Hhixd
employer for 20 years, selling medical supplies AR CEEMCERARERTELTL S,

to local hospitals and health clinics . BREEBELEE —Y U THEMN, KTy

+ She is a top performer but has expressed on JIZE > THRAMIZCEVLASAS - TS E, LN KD
numerous occasions that the pandemic has MNOKRTEED AV ZIANILRIZDONTELT
been hard on her mental health L=,

+ Clients have started to complain that Brigitte = Uy FEE?I:EE%") CEEETLSICH
refuses to meet with them in person and it is zsiﬁﬁ;ﬂa).afﬂigtiliﬂégi.&li LTlrs&tv5
affecting their purchasing decisions HENBEEAIN S HIRH TS,

+ The employer has allowed Brigitte to continue ~ * EFEEEE\ Ifl‘fﬁﬂ)lit/u&b“@ 6\\75\0)\%2’5?7}'7 «
working remotely even though most of her AERLTLBICE O NDET, T DY RIS
coworkers are back at the office in some YE—FI—VZERTHIEEFHALTND,
capacity - BREMIZHEOREZ T Oy EAZERLTL

; A A

ss Management has not asked for a medical AL o
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Brigitte should be made to return to in-person work, at least where necessary. It is clear she cannot perform some
important functions of her job remotely. Brigitte may refuse in which case that is likely insubordination. If Brigitte gets a
medical certificate, a dialogue should be opened with her physician to ensure the physician knows what she does, the
fact she needs to do her job in person. If accommodation measures are put in place, ensure they are only for temporary
period and that a reassessment takes place later. It is possible that Brigitte cannot even be accommodated. If an
employer is considering taking that position (which would lead to termination), | highly recommend legal advice.
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[ Disclaimer)

The purpose of the webinar is to raise the awareness on legal issues in Ontario and/or other parts in Canada, related to employment law (or related law).
The presentation is made based on the presenter’s view/understanding of state of law/courts’ decisions available to the presenter as of the date of
presentation. (The more Canadian court considers these laws/rules and renders its decisions, the more we are sure about certain interpretation of law for a
specific fact scenario(s) however, their interpretation would/could also “change” over the time as well. Even if there are two different cases with many of the
fact scenarios are similar, they could have completely different results, depending on other facts, which may, for some people, be “trivial” or “not essential”
but may be considered differently by a court.)

The webinar/Q&A is NOT a legal advice. Comments by the presenter during the webinar and the Q&A session were made based on various assumptions and,
for various purposes, by simplifying facts and situations. The audiences are recommended to consult and seek advices from a qualified professional and/or
lawyer specialized in this field for their specific issues, situations, and circumstances.



