Webinar (October 20, 2022) "Pandemic fallout — Mandatory policies to protect employees in Ontario
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and increased workplace harassment complaints” Q&A
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1.

Q.

How can employers challenge employees who insist on WFH saying that they get the job done as good
as when they are in office?
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For those employed before the pandemic, an employer can likely take the position the pandemic was an
extraordinary event and required to ensure they worked remotely for much of that period. It is
reasonable that things would go back to normal where in-office attendance is required. Courts would
likely agree. There may be a problem for employees who started during the pandemic and worked
remotely, forcing such employees to come to the office could trigger a constructive dismissal unless it
was confirmed with them that in-office attendance would be required.
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Can the company contact employees on their day-offs or after work hours on a weekday for an urgent
matter? Is it necessary to have a prior written agreement to be permitted to do so?
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Employers can contact employees during their time off if they need them to work longer hours for
urgent matters; however, employees are not required to do so unless there is a contractual requirement
to do so.
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If an emergency arises that requires an employee to be connected on their day-offs or after work hours
on a weekday, does the obligation to respond change depending on whether the employee work on an

annual salary basis or hourly basis?
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Whether an employee is paid by an annual salary or hourly wage does not matter. Typically, managers
would be required to handle urgent matters without complaint. Employees cannot be forced to work
hours that are not contemplated in their employment contract on a regular basis either. Also, note that
employers must track all hours for employees who are not managers.
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If an employee who works for an hourly basis is asked to respond to an employer's request after work
hours, will he/she be paid an hourly rate even if it were a few minutes? Should we pay by the minute by
the hour rounded up?
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There is no employment standard in Ontario requiring employers to round work time to the nearest
hour. There is a three-hour rule in Ontario, which requires employers to pay a minimum of three hours
where less time is worked, but that employment standard only applies where the employee was
supposed to work for more than 3 hours.
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Is it permissible to send e-mails after work hours? (Without expecting to get replied until the work hour

starts.)
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Yes, unless your right-to-disconnect policy provides otherwise.
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Will it be OK to communicate with employees through media such as text message or LINE as long as it
is a cell phone and a written agreement is signed in advance?
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The mode of communication is not important. What is important is that any communications comply

with the right-to-disconnect policy.



https://www.ontario.ca/document/employment-standard-act-policy-and-interpretation-manual/part-vii1-three-hour-rule
https://www.ontario.ca/document/employment-standard-act-policy-and-interpretation-manual/part-vii1-three-hour-rule
https://www.ontario.ca/document/employment-standard-act-policy-and-interpretation-manual/part-vii1-three-hour-rule
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In case an employee leaves the company because of dissatisfaction with restraints and/or harassment by
the company, will the employment insurance be applied?
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Generally speaking, an employee is not entitled to employment insurance benefits after a resignation.
However, where the resignation is triggered by a constructive dismissal (like the employer harassing the
employee, or changing terms of employment) then Service Canada is more likely to grant benefits if they
believe the employee and the conduct meets their threshold.
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What should an employee do in case he or she is in a workplace where a supervisor throws words of
perceived emotional harassment at him or her?
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The employee has the option of making a harassment complaint. In Ontario, it is mandatory to
investigate such a complaint. Regardless, the failure to investigate a harassment complaint would attract
significant legal consequences.
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If an employer offers to void the current employment contract and replace it a contract with worse
terms and conditions, does the employee have to comply if he or she does not want to lose a job?

B FEMOZ R TRITORHAZNEEZTIC L, BEERICL 5 TX Y SMFOE ) JEHZK
YD B2 LD S o 7256, ERZM L 72 THIEHERR X2 niciEb R < Tdw i
RBDTL X I ?

Employees can never be forced to sign new employment agreements. These are complex situations that
require legal advice based on specific facts.
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10.

When terminating an employee because his/her performance is not up to the company's expectations,
what evidence can be presented to employee to justify the termination? (In a job whose output is

difficult to quantify unlike a sales position with a numerical quota, for example.)



https://www.canada.ca/en/services/benefits/ei.html
https://www.canada.ca/en/services/benefits/ei.html
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This is difficult to answer in the abstract. In the case of a with-out cause dismissal, no justification is
required; however, providing the reasons for dismissal is strongly recommended. The threshold for
terminating an employee for just cause is quite high. Legal advice should be obtained for all such
terminations.
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11.

Do we have to write a new policy if we are not allowing employees to work remotely?
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Yes. The new employment standard applies regardless of whether the workplace allows remote work.
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12.

Re: "If an employer has 25 or more employees, they must have a right-to-disconnect policy"(slide 4), do
workers who are sent from HR agencies under the fixed term employment contract?
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All employees must be counted regardless of whether they are full-time, part-time, casual, and whether
they are indeterminate or on fixed-terms. Employees who come from a "temporary help agency" do not
have to be counted. They are employees of the temporary help agency.
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13.

Re: right-to-disconnect, in the case of a company headquartered in Japan, is it necessary on the
Japanese side to take the Canadian work hours into account to send e-mails for example?
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The new employment standard does not dictate the content of the right-to-disconnect policy. Employers
are free to dictate the terms of the policy. It is simply required to have a policy and to ensure employees

are provided with a copy. Thus, an employer can state in the policy that because of overseas




communications employees must be responsive to emails after business hours.
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14.

What are the penalties for companies with 25 or more employees in case they do not create right-to-
disconnect policy?
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Likely, the Ministry of Labour would order that the business comply. They also have the power to
prosecute and seek fines and even jail time; however, that would be unusual for a policy contravention
unless the employer was being obstinate.
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15.

What will be the consequences in case employers violate the policy that the employer has set for itself
(such as employer calling on Sundays while the policy says not to do so0)?
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The Ministry of Labour is likely to only be concerned that there is a policy and it's been provided to

employees. However, workplace policies form part of the employment contract. Thus, a failure to
provide the employee with a benefit (being free from work) could trigger a legal claim, like constructive
dismissal.
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16.

Is it possible to obtain (purchase) a template of policies for right-to-disconnect and employee
surveillance disclosure?
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Businesses have very different views on these issues. Some are very pro-employee and others are very
pro-business. A lawyer needs to have a consultation with a business to determine what their philosophy

is on these issues and then set out to draft them.
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https://www.ontario.ca/document/your-guide-employment-standards-act-0/written-policy-disconnecting-from-work
https://www.ontario.ca/document/your-guide-employment-standards-act-0/written-policy-disconnecting-from-work
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17. | Q

In the flyer of this webinar, it said "During the pandemic, workers complained about infringements on

their personal time." Could you name the examples of common complaints in a concrete term?
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Anecdotally, employees complained to my business clients that they were being asked to do more and
they resented being contacted after hours, especially for non-business-related matters. —fi%HY1Z 13
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How many employees or more is a company required to have an anti-harassment policy?
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There is no minimum number of employees that triggers the obligation to have a "policy". However, the

Occupational Health and Safety Act requires that businesses with less than 6 employees are not

required to have their policy in writing. We strongly recommend that all business have their policies in

writing even if they have less than 6 employees.
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[ Disclaimer]

The purpose of the webinar is to raise the awareness on legal issues in Ontario and/or other parts in Canada, related to employment law (or related law).
The presentation is made based on the presenter’s view/understanding of state of law/courts’ decisions available to the presenter as of the date of
presentation. (The more Canadian court considers these laws/rules and renders its decisions, the more we are sure about certain interpretation of law for a
specific fact scenario(s) however, their interpretation would/could also “change” over the time as well. Even if there are two different cases with many of the
fact scenarios are similar, they could have completely different results, depending on other facts, which may, for some people, be “trivial” or “not essential”
but may be considered differently by a court.)

The webinar/Q&A is NOT a legal advice. Comments by the presenter during the webinar and the Q&A session were made based on various assumptions and,
for various purposes, by simplifying facts and situations. The audiences are recommended to consult and seek advices from a qualified professional and/or
lawyer specialized in this field for their specific issues, situations, and circumstances.
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https://www.ontario.ca/page/health-and-safety-small-businesses#:~:text=If%20you%20regularly%20employ%206%20or%20more%20workers,Ministry%20of%20Labour%2C%

