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Employment Law in Canada %% B HEIZDOWT

1.

Q.

Comparisons and differences in US and Canadian employment law
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A key difference is that employment in the US is 'at-will’, meaning employee can be terminated without
notice. Here, regardless of what Province you operate in, employees have to be given notice of
termination.
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Our Canadian operation is controlled from the U.S., and the administrative department is also located in
the U.S. Based in US, | am feeling limited in my ability to become familiar with Canadian law. Is there
anything | can do to help?
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As noted in the presentation, having an HR professional on the ground in the Canadian Operation would
be helpful. From a learning perspective, the provinces usually have websites that have information
about their employment standards, such as this one from Ontario:
https://www.labour.gov.on.ca/english/es/pubs/fs compliance.php
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https://www.labour.gov.on.ca/english/es/pubs/fs compliance.php

The slide 9 says "Apart from Quebec which uses a civil code, the rest of Canada’s provinces and
territories follow the ‘common law’ tradition." Aren't there any civil codes in the Canadian provinces
other than Quebec? (*The slide number was corrected on February 22, 2022.)
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Quebec is the only Civil Code jurisdiction in Canada.
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https://www.labour.gov.on.ca/english/es/pubs/fs_compliance.php
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Is there an employee rank for exempt status like in the US? If so, does this mean that overtime is
basically not a consideration?
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Employment standards legislation in Canada do have exemptions and special rules related to various
industries and jobs. You should consult with an employment lawyer in order to determine those that
may apply to your workplace.

71 X OREMBEERIL, B4 mEECHFICBET 2 BERCRIL — A 2o T EEA, &
I DWSGICEM SN AREMEY D 2 b DR RIET 2720 ic, EBAIERELICHRL T2 &
W,
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5.

Q.

Termination possibility because of the limitation of duty such as refuse of business trip.
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It is very difficult to terminate an employee for cause. Refusals also have to be looked at in the context
of workplace safety, which has a wider scope due to the pandemic. All of this has to be looked at in
context.
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Termination periods or compensation if the contract never stated the specific explanations including
ESA.
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Absent a contract or a termination clause in a contract, the employee would likely be entitled to
Common Law Notice of termination.
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| have a question about contract renewal. We consult with an attorney when hiring new employees as
well as renewing contracts with existing employees in order to ensure that we are in compliance with
the latest laws. | am aware that the content of the contract is slightly different for each employee
because the timing of contract renewal is different for each employee however, we have not been able

to manage this issue at this point. Could you please let me know if there is a reasonable way to properly




manage the contracts with all employees?
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There is a premise that the terms and conditions in the basic employment contract cannot be changed
unless there are new legal considerations (such as payment) during continued employment. Therefore,
it would be most cost effective to amend the contract at the time of a promotion or pay raise and so
your current practice is appropriate.
As far as reviewing is concerned, all contract terms and conditions for each employee are subject to
review. From the legal standpoint, it becomes important whether or not the contract is enforceable. The
sooner you review and change the terms and conditions, the better. However, we recommend that you
take advantage of practically the most convenient timing to update the contract, such as each time you
bring in a new employee or promote an employee. This is because employers will have to pay a signing
bonus such as contract bonus/contract payment or some other valuable consideration upon renewal.
Since it may require legal judgments based on various circumstances such as management,
employment, and the status of contracts, we strongly recommend that you consult with a lawyer who is
familiar with employment-related issues.
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Is there a fundamental difference in the way employment contracts are written between Quebec and

the other provinces in Canada?
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They are very similar. Best practice would require certain provisions be added there. Also, you should
know that employees in Quebec cannot contract out of their right to reasonable notice of dismissal. In

contrast, in the rest of the provinces ruled by common law, employees (not employers) can omit from




their contracts any reference to their right to reasonable notice of termination.

This means that the employee can negotiate other terms (including whether or not to waive the right to
reasonable notice of termination) in exchange for valuable consideration at the employee's will. If the
right to reasonable notice of termination is not specified in the contract, it is guaranteed by common
law; if specified, you are entitled to the right in accordance with the terms that the contract specifies; if
a waiver is specified, there is no right for employees.

On the other hand, in Quebec, employees cannot waive the right to receive reasonable notice of
termination and negotiate other terms in exchange. If the right is not specified in the contract, it is
guaranteed by civil code. If specified, the right more than civil code and what the contact specified or
less is guaranteed.
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The slide 25 says, "Get your contracts reviewed regularly." In the case of tenured employees, do
employers need to create an updated contract and mutually re-sign it at every time the contact is
modified to be up to date? (*The slide number was corrected on February 22, 2022.)
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It is not necessary to re-sign the agreement each time it is reviewed. Only when the necessary changes
are found by reviewing, the contract should be amended. If there is a substantial change to the contract,
the employee will need to be given some form of consideration in exchange for accepting the change.
Otherwise, it would not be enforceable. This is why new contracts often coincide with raises,
promotions and the introductions of new benefits or incentive plans.

In case the employment contract for indefinite period has not been reviewed for a long time, there is an
increased likelihood that there is a glitch in the contract, which is inconsistent with the latest law. In
some cases, the contract may become unenforceable, resulting in significant liability on the employers.
To avoid such a situation, it is highly recommended to consult with a lawyer who is specialized in

employment law.
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10.

It was explained in the webinar that employment contracts should be reviewed periodically. Due to
the nature of contract, the contract cannot be renewed unless both parties agree to the revised content.
In case the employees do not agree to the updated revision of the contract, will the current contract
keep being valid as it is (only for those who do not agree)?
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If the new terms are not properly introduced, the prior contract would likely remain in force.
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11.

Since it is best to review (and re-sign) the contract every year, does that mean the contract needs to be a
"single year" with or without an automatic renewal clause?
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No, most employment contracts are for an indefinite period. Unless the contract requires changes, it
would not be updated on an annual basis. The review could be annual, but the actual changes only need
to be made if the terms and conditions are discrepant with the latest law, which could affect the
enforceability of the contract.
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12,

Is it correct that the timing of reinstatement of an employee who is on temporary layoff due to a
pandemic should be in accordance with the provisions of ESA unless the employment contract specifies
something about it? Is it OK for the employer to review the employment contract with the returning

employee and newly add a detailed termination clause to it?
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Infectious Disease Emergency Leave may govern the layoff you speak of. As such, it is best to consult
with your employment lawyer about a particular situation. With respect to the second question,
where the employer is interested in having the employee agree to a new termination clause, they will
likely need provide something in exchange for the employee agreeing to limit their entitlements upon
termination.
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13.

Can | just inform current employees that the NCA (Non-compete Agreements) regulations are no longer

valid, and not have new hires sign them?
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Non-compete clauses are only illegal in Ontario. Please contact an employment lawyer in order to
determine how to best address. This is an issue in the context of your workplace.
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14.

Regarding the remote work policy and details that were explained in the webinar, should they be
reflected in the employment contract or in the employee handbook? Or should they be stipulated in a
separate document and distributed?
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Ideally, because remote work is likely a fundamental term in employment these days, businesses should
have a comprehensive remote work policy. There should also be a provision in the employment
agreement that references that specific policy.
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15.

Q.

Litigation cases involving HR matters during the pandemic in Canada.
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There are very few cases that turn on pandemic issues from our courts and tribunals given how long it
takes such cases to make it to trial/hearing (usually years) and the fact the courts/tribunals have been
shut down for so long. In the absence of decisions on these issues, the Ontario Human Rights
Commission published a policy statement on how the duty to accommodate on religious and medical
grounds intersects with workplace vaccination requirements:

https://www.ohrc.on.ca/en/news centre/ohrc-policy-statement-covid-19-vaccine-mandates-and-proof-

vaccine-certificates
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https://www.ohrc.on.ca/en/news _centre/ohrc-policy-statement-covid-19-vaccine-mandates-and-proof-

vaccine-certificates

16.

what about an ethics escalation (whistleblowing) policy? Is that similar to a human rights policy?
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These are 2 different things. Whistleblowing is job protection to encourage reporting of potential
fraudulent activities (typically), while human rights protects employees from discrimination.
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17.

If you hire an outside party to investigate harassment, what kind of person do you hire?
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Typically, you would hire a professional investigator. Some labour and employment lawyers also work as
investigators.

[JETRO]
Ontario government describes “professional investigators” as a licensed private investigator, human
resource professional, lawyer, or someone who holds some other professional designation. For the
details, please refer to the link below;

https://www.labour.gov.on.ca/english/hs/pubs/fs wvh employer.php
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Workplace Adjustments Resulting from the Pandemic /37 Iy ZIZ K § ARG BRI oUW T

18.

Q.

In case the employer decides that the number of working days in the office (e.g., once or twice a week)
is mandatory, can the company fire employees who do not comply with such a rule? (without adding a
termination adjustment fee)
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The answer to this would depend somewhat on the context. There would be a difference between a
normal work from home policy and a work from home policy related to the Pandemic.
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19.

Any market trend data regarding remote work
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We do not have the expertise to answer this properly. Anecdotally, our business clients have shifted to
permit remote work when necessary and feasible. They intend to maintain this flexibility after the
pandemic, especially given the expectations of employees and the tight labour market.
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20.

Will mandatory vaccination be acceptable for the health and safety of the majority of the employees?
Can the non-vaccinated employees be terminated unless applicable as medical exception?

72 F vEEOERBLIE, REBOWEEDEFEL LED7ZDICZ T ANLNETL XI5 7
EEEOBISMCEY LA WIRY , Sl oA WKEB 2 EST 2 C LIFAgETT A ?

We do not yet have meaningful cases from our courts/tribunals to answer this question properly. Most
lawyers believe mandatory vaccination policies will be upheld as long as there is provision for human
rights accommodations. The least risky path would be to provide a severance package and have then
sign a release.
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21.

what is the WSIB coverage for work from home employees.
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It does appear that there is WSIB coverage for injuries occurring in the home office. The analysis would
be context driven.
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https://www.wsib.ca/en
https://www.wsib.ca/en
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[ Disclaimer]

The information provided are current as of February 2022. We make every effort to deliver the information and materials provided by JETRO and the
speakers as accurately as possible, but we do not guarantee their accuracy. Also, as the organizer does not intend to recommend only a specific response
policy, we ask that you decide whether or not to collect the information provided. In addition, please note that JETRO and the instructor are not responsible

for any disadvantages.



