M7 7 A OBRBEECET S RHE

[ 23 ] ADAMS & ADAMS
[ & 1 MSLfTBOEAN BAESIREEE
201343 A FAT ZRIEMTHRHEL

FAEZRIERE (U= tbr)

XMAEAVR— M, BEEEEREFEO—RLELTERLTBY 7,



1. ZL®IT

a. MM EEOTRFIEE. EIFE. /iTE. BE®)

BT 7 U8 CIEBEO MM EEMENRO DN TWD, ¥Rz, M7 7V b OFERILME
FE. EVEME, FraThe. BEIEME., MM EREHEZREL WD, aEF - B —THEF

EDHERDRBD BN TSN, T BIFARM AL & 13T e A SERERTH 5,

PIAEMEIL, M7 7 U CTOMEEDHEHAFEEICES axy - u— EOHERMN., £72i1X
(1993 F55 194 ZiEfApaErE)  ( TRAETE) ) ICESSKBRERIC X W AU 5 HIEE
ORI & LTSS D, BEEETIER, BEAMETHIUL, BT i<Th

R SNDEDORENH D,

77T, FEEL - EO B AT X E BN G S h, HEETTA S
DRE LT D TR D MBI, T2 L BRE T o L AT DWW TEELE

MEBERDFR D BTV D,

P77V A ORISR OMOL < OFE LIZIER CHIETEST 2 Z ENAHET
%, T2 L, HREEE B ISRZ ST 2 OIS & 7 » TITFFFFRGE DA
IEBE S e, T 11997 FIEHE 37 SR IS ( TRIESL IS )i

FraftlR & 2 B & 9 2 I 2580 Ty,



o FEFFLBLIL T, BEREIEMHEMROMO MK CRIFERFFETITERHRE L IFITN T
W2)EmMT 7 THRST 2 Z LR TE 508, R EERGEIC L 58I T b

PRV, BRI, B BURHE IS & 2B F I3 ORIL & 13722 5720,

b. O —MREERE L EHE, BEOEELHN

R IR L A 1 RV G) SITER SN TR Y | BORRLE L

THELEMmE SN TS, FREOERIZTLOBY TH D,

> M7 7V B IEMEE IS oIS T, M7 7Y I OREL(T Rb
LEIEMICOWTHET 2HMFTAEOFTAE OFF 72 < Eshi
Wyt IS PRt R B & SR RIIC IR — DR & 70 5 &K O ek K UOMREEIC X

0. WmoihE ApE, BUEETRS 2L, 2R

> 77U A ELIIMOMEICINT, M7 7 U O ELIC T S pEEE
TAIBVEMEDO X SR 5 NI 2 S OEEY R AR £ -3 21T
VN, YY) R R B D DI PEMERT A B D DR T T T

H%LIRFASEHDLWVITARSEL 2 L, 2T

> M7 7V A ETIIMOMIBIZ I T, PEMFREIC K BB S rEE A

MERRZR K HE LT+ 2 2 &,



FRish IRAHEIC K0 L FNAO BEMERT A A I RS L OY & T2 30 = Tt TR
FEFIZHEDOFDIHRIET DT LN RETH D, A dn B s o L

HMPEEILTRRO L IITERSNATND

> PBRREIC LD B S D it

> 1978 fRIEHEE 98 SEMEMEIE ( [E1EMEIE) ) [CEDDEEY, £/

¢

> 1941 FFYEEF 17 SRamEniEk ( TREMmERE] ) 5F 15 RICEKESWT
ITENT-BEICTHINABEORTEMEHT 2R, Z0k57

R, BRI RAER ] LTINS,

ERED & DI, R E ISR ORE SR AR BURTE DS E 3T D M

Y LW LITHERTRETH D,

BT 7 U A T D5 BER

a. 7 7Y CTHEBOHBELZITTVWADIZEL LTEDE, &R NN?

BT 7 U TR OEEN R S KX VO IXREER I O%HEE I DN 528 - B
IDVD FEXTH D Z LTV, YFEBEATOHETIZ LIIUEX, M7 7 U 7 THIY

ST B DF) 50%~60%723 2 DOEFIIZE L TWD, L, MoEED



b.

WL Z T TOVRWDIT TRV, I B IS O A ER 6 L ORIE S
D=0y MZD Z L3P e BEELPERER., 7L, BEHRED
BIHEGLRKRTH L, £, —RIUELZT TR BBIEHT AL, IT 7,
EAFEAEM S (BLeoPN I Y UDFH) | BESH, SRR & 0Kk mS S HN
LTW5, BEEHLR Y, Z8 FERERYSGE T 7 U BIZRA S L, e s

TN 2D,

BBk, BT 7Y O COEMBOELRFRIIH?

P77 U OWEE IR LSRN FICEIEM ZEA TE 351213720,
W>T, M7 7 V0 THRIBE~DOFREN S L FE D 1 Sk H D L EZ BN
Do NADEZL ZREENEDTNDH—FHT, 77 FikzE TEfkA— 3 A

IZRY  HHESTORT —Z 22 EmD DD EE > TV &V S gekiZsmn,

INERETROHS TIXEEMPEI LW ELERD 1 5 THDH, i OHURO

FEANFEESBBATE 2HSCWOBITIT 500 TERWINRLTH D,

BBIZ, M7 7V BOREAROKREBLIOY AT, V=T, = F 4T,
FA TR EDOENS OBEEBENEMZGITT WA Z s, EHEHA
BONWEDIEMLTEEZER L TS, B EEAME—0 FIENIEIEH TS

TOBRMERTEE WD Z & B0,



c. BERIIEDIISRRLTHET 7Y WOERTE., FERTHBICHELTNWSD

yARY

ek, M7 7 U B G OREEIIIFER TS O O E . Bl ITEwEREAL FEE
iy (F7 7 U A TIEEOHEFFINTWVD) | Az IRFTIZED b OBER
Tholz, LA L, ERMSHEDHOBEMEEZEE N 2N b0/ RTET 5 2
EMHRZTND, A F—2y MIGEHLEIML TV DA, Bfiloih D ARTEITBIE

B, fiLGRTLTHD,

DX MBI, FrATF ' (BRI OERN) . RT7 T -
T4, BEVETF c hL—F— ~NJLEN - AT—T gy KA = A K

— N\ DMBENPFET D,

B TIED D05, @ikl TORS OBt S b H 5, 2L, €D%<

T EIFESL & ST ERFE LTV,

d. B BEBHIZEZ? BT 7Y I~DBADNEFNLE ST 7 Y I ~DOFHH?

ZEAEDOLEE, BRSO RKEBRMIIET 7 hThb, 7277, 77U h
X7 7 ) TR EEASOW S EADEEZEA Lo TWD, ZD70, SO
ST 7 U B o CT 7Y IR EICIIATCWD, RSN bET 7 U

DHIFRETIE, BT 7 U A THARZ BN 2Wih & BB L DD 2 {3 & LIS



f.

ZHDWNEIUINT 5 Z EMTER, M7 7 U D~ AEE 1L Z ORI
NEFMBALTCEEL WS, LN NET 7 ) hats 2 L1/l

AN ENTIBIZRAT 5,

77V THEARZLNTMROITERITFIe T, 737, AV Ut E
Foe—r7, LY b, RAUTVTUR, FUoETTHD, ¥orPF=T7e3b|2i37

=T ~EMET OB R INTZZEbH D,

77U AiCHEEHShARGIEESE UT?

77V NS S o R A, MRE. B R BRI R AE A AL

R LThH D,

S DIRFENZWET 7 VY I OEHIXE Z03?

BT 7 U A ST O REZ I AR AT AT ELN D, INRAT
NI INOMOR T 7 ) A DOFHRETIZE LN DD Th D, TORNE, Bihd%
SIHIANRXAT VT TRERAEESNTEY , F—nRr =7 Z 0y EORE
MUK, R—h + ZYHFRA A=A v N FoNY— VAT
YINT O TR N, T— BT F T — 27 EO/NET SRR DR FE DR
FLTWDZETHBID, HEHEROMAE LT, IARXRAT LT EZEI LD

&% KA T OMEFERY 22 U 0 OFR, BEII R L0 7 ) v 7=



J—=b 7, Ry T ANR=F (ANRTATINTHN) | E—=F—< v Y/ —
T (L =) L e (=72 mjah) R bioF N — T
YR A—ADF vy KU EDO/NERHICHAILVTWD Z &R yhoT,
g. HABIGZED, M7 7V DOEBMIZIZEDL S RbDREH 5 H
> F—2if, arbBa—HF— arbtao—F—[Hi#is., ATV — - I—F,

TN K= =R Do TV RN EDE LS

> FEREISE L OVCD/DVD LA v —

=

> BHENHEH AT X OB HE

> B AH. AR A

h. MABLIUHBHINW TOWSEHRIZED X 5 REE Db DH, FahR DR

172 D D>



FEAEDOEE, BRI E LTCET 7Y I AShTnb, 7272010
BBz X 2t o, &, i isib S nsizoi, i s LCEAT S
IAEE N Z TS, ZHUIRHICE 2R (P CLEEmER) BLOKHEICE

<V 2D OREIIPEIEZR LTl A STl AEBR ORIZEIEN T IT b T g,

> PR B [~ O T FLE T B Z 07

o BUED L Z A, M7 7 U WITHA S H1 2 A oD ek o S =] 13
EHThd, VBRI RASAEETOBANREZ N, & A 0%
AL THEELBEE SN TV D AHE K DD, T 7Y D
BORBIESITIEE A ER\, BT 7 U AR OB OFEI A T
NWEMRADL—Th D, FITMT 7V H THRIS I, ZYOamRSe
MR L—RNANOI TGN &2 D, BEIERA AL, 7 —X,

BIGEAI G FERTH 5,

> EHIAE RS L A E, HE, E

o B DSEIT—MANZIERM IV H D, FEALEDHEE. EDY)
TH D, 22U, B OMEITFEL B> T D, f AR O
. AT A=A —PERNEE LSO XD EN

Mmool W Bilndb o7,



10

o T 7Y HITEIA S DML O R L OE NS TOMRGEE R
ZIEMEICIR AR Z L 13 TEE LV, S FHBEPTORBIR TR I X
HRERMELZIZ TV DLBEOHEEIZ LT, M7 7 U Tl
MRoE SN HEIES 1 DI D RS 1 OB ABGES TV D, %
BN D, ENTETORES & EMICHEET 5 2 & I3FE LA

RETH D,

Pt 36 KL O IER dn S 9~ 5B E ORRECBRIL E S 23?

a.

BRI A HBORIGILE 5 H3?

RN, M7 7V GRS IR ER Th 5, R, HELTH
Ly F. AIYVIOHARLRLoR EOME AN M, B, A, ¥, CD,

DVD 2% 5 Thd, HEHEAA )L, A7 i, BKREm, HEVFE LR S

il

O TERREE ] IZOWTIIHEEEDEREMGE THD Z 2L TICEAL T
HZEWDl I, ZOX DG, B S WTHELTH DL Z L a2
STWIUEHERE IZE DR o722 EZE2 b5, 2O ST ERLICH

b TIEE D,



11

Az Lo, S, KB SIconTid, HELTHAZ L, BEIEMITE
DFMMNIRNT L, ENRFICEZE N D Z L2 KH0 ETHASH TV,
2O LEEWHESRIX., EEMOATRARETCLETEITHATE 2V EWIHE

MNZUN,

ERSICHE L THBE TORNTZIILE 5 5?

1T & A EDOBIITIERME TH D Z 0, EATL TELEB LTS, Bl
B ROEEY [ X D BHEITH R L <17 TR Y | B O AZEH I X
OHOEER I TY RO L OERARICEE T2 2 &N E<H D, ThiTH
Wb S IERTS, FFEMTS TEZEORMMBRITES A TVD, LarL,

EIES DT EE i3 % EE> TV A E Y EBITIIHEE LTV 5,

HEEIZIESY (BRoTT7TIV FORAD) HEBHREEALTWAZ L 2H

S TWBDNN?

BHIIRWMTHD L2 RBLHEALTWDISELH D, Ko, &34,
DVD, CD C{HFEMI T O TH D, B, BEEA AL, A7 b, EX
fdn, HEVEG, 7278V U =R IOV TSR TH L Z & 26T

HBEPBAL TWDLGE6LH D,

BRIC LD ED X 5 REEZZ T TWVHHN?




12

a. BUBSLITHEE. £F, BIFICED X ) REEZFIEREI L TW5)?

B T E . 226, BUNIZIRZ2BOEEZ 52 T\ 5,

HEFICEL L, HWEREDBATOHELLY 74— — 200 R — F 37
WZ EMBW, BT 7V U OEBEFRGEEITIER ITEA TV DD, Bl EE %
BMOEED ZENTERWEAENE L, EIEERTETEHTELZ LTNDHT2D,
B3 HE LV, > TIHEE L (BliCiEd2s0) BEMIVFLIMERSY .,
B DRAES T, REEOR BRI R O W RIZB e EZ > TWH Z &Ik D,

£ 9 BT L., HESMPE X 2WICHE 20D TIOR8 L

e, 7 LB BETERM R IO TIADERATEE 23R 122V

EES~OBEELEKRTH D, BT 7Y B TORBMSRIEIZ LV 58 L350
BT 7TV MME, ONAKROFFHIBIE TS5, 2oL 5 REIE, Fric
HEFEPEIEM &5 TR Z A L7235 E8ICE L D, Biin R8N L U
B, ZOX O RHEFIIEEMOWEENENEZZTLE S, MHEEERIT LY

B Ol AR & 0 KTEZZ T 72,

Bl oA, fiE, RoEIC K 2BUNFOBRFIL, BIChAZEE, BhE3EE . e
FEHITBUFICEECTEOHR G2 LN E WO FHEICK D, b ORI

EEED 7= OB EIC L VAIND ZENRZV, £7o. AT DAl



13

BN ST FIRBUC D D IREAT R B S, 18- T, BUNFDHE
FIXRABLS OB OBRN ETH D, £, BUIFOBELS ~D R ISR +5
THIUTERDPEELZZIT 2 2 L2 b . ERMKS OB EREO M T2
Do TORWEINET 7V I OFMEREEETH Y . FEZ OMOEN D OZAf
PRREARLH DA KV IZITHEBREBIC & 5, AOBHOMIE R & DEENEEF A Z T
MUEFET 7V OB NABEL L, ZOZENET 7 U DBIFO KR E [ L

o TWND,

. EEEOIT IV —CRLEZHERIRZVOIXEND, FOHMAOBEENEHE

KH?

HEE, B¥, BINOBRERREAHETT 2 Z LITTERTETH D, TOERKE
KiZ, BEOHBZBURPHEREL T RWZ &iZdh D, M7 7V AT Eh
BB BT 2 B 7 — 2 D AFIINETH 508, HHEEEBLOET 7Y

H ERT O EHNT — Z I ZAVUERTEORE I Fitoi@y Th 5,

> IRBIINTWVWAY 7 N7 =7 O% DR & HEE X715 (2009),

> 2009 D MNLBHRNOHEE TIX, 4 FERITTHERRY 7 F 7 =72 10%

W3 X, 60T Foje B E 220 . A ERUL AN 4 (& 8000

7 NEZ %,



14

> HGPEEAD 2008 FEOHEIC LT, Bk X AEMINEEERIT 20
BT RICDIED, 0%, ZOTIE 3 51/ o 7= & BFEHITIIHEE L

TWo,

> 2009 72 TH, BT 7V B EEMEGEMCHER S O N T 400 {44083

e S iz,

> 2012 F 3 AZRKET 25 14FEMIC, BIEIIX 7 348 937 il A=A sh 2 FRIL L |

TNCE D IRESNTAIL1IIET  FEHEES NS,

> 2012 3 HZRET 5 1 ERIICHOWNWT, 7 7 VU WEEFINATE LT FE

i BET — Z X FRED@ Y Th 5,

o 272

o AR (Conviction): 183

o

A IEFFR-(Guilty verdict): 447

PRI = 2 {5 3200 55 > K

o

FRROEN M7 7Y S TN SR RO —FIC T E v Ex
LNTND, M7 7 U BBEIIAETL2EWD b%a2RETEHICTET. 25
OB B OMZ < <V HRIT TV D, Fo, BRI I DM G & KER T
BLOHEHAHFLTHY . /NSRBI TORMMOBRBEZJET 5 2 & IXIFEA

ARET®H 5,



15

FRUITERARIZE Y | RBRICHESE . Y 7 U 0Lk X UMERESE S B L OEN

HHERSOHEEFFLERTH L EEZDND,

BB DR HI SR

a. BT DBOR T #r OFdtFee) (3)?

I ED X 51T, BURIZEREE~D B Y #l Az AR — F LT\ %, BRIk
(Bt BUfiivR) 3 HIE S, B, BEERE. B, BiHYR M7 7070
EBT) DS DU AT 70 > T D, ARl BUREE O E O ST B9 5 [
R, DI, EFEHHFTHRIC > TACEMERBER SN TWDE, Zh

W2 2 BN OB EE 135 < 720,

2004 =, 7 7 U AR EEIEAF ST (SATIPL) 23 5 5 A 1Tkt L, Bl B
w5 D ZEFR IS J ORI B9~ 2 Rl Bt i = O ovE S 2 ET 5 K 9 #lE
L7, BUEE T, MR REIEICBEE T 5§ N ToETOERNSUEITHEm S 1T
WD D, B BUREE D BUE IR STV 7R, 18- T, Biin O « #IlL
(R LBRVWBHRIEREH L2 b0D, FHITHLSbNTWD Z&IZRD, £
DR WL ODOHITARBMED HSh, HEREURY 27 TOBRSE 0O T 7 U

T3 ~DHig A OBELE RS EEIZ 72 > T D,



16

b. BB 2B BRI 2 B DRI

LA S GRS (A S D 74 B U, BRI OW T OHE THRL S LT
%o MEZMBEBLICIRGT LT %, Bl B 2 AR — M 5158 Tpd
iR o TEIEMETE) o ThaansoRiEl L TBIBLR K ONHHERUC R 515) 23D
Do PR o TEEREE) . TRERMERE) (UER) 22 2hMEE
“B2”, “B3”. “B4”&L L TIRfFLTWS, (BRI XIOMERUCET 2] T8
IR WNTZDIRET LTV, ZOEREO a B =3 NE ThHIVUTREET 2, 72720
[BBid & ORI BT 515 Thed BIEMED @ W SRSUEH 88 RE (DI
(@B LUE 113 FHEAHTHL, ZNLOHEFHED 2 —ZHEE “B5”

ELTIHRIT LTV S,

PARIE D b BENED & 5 R I3 34 REMHEH @5, F (b)) 5k LU =,

F3BRTHD,

EVEMEE DR S BEMEN B H LTS 23 £THY . ZHIEE 2. 6. 7. 8 BL

VIR LEPFETSRINE LD TH D,

c. BABMHICIST 2B DRENIMH?



17

[BEP R KL ORI BRI 5 7k) (B ERE B2 M) (X0 BB R I3k
DEENN D Wiz 72 LIS 2. HiLMlE £ 72 I3E RO MERNIZE IC & D HERB & it
T AL BURHE I 25DV TS D HERR 2 50, BiBAD 2270 % 2214 KL UMYX
ZIATT O, B IERES 15 SRITHE > TURLPIEE £ 7 ITE FHED BRI
BIESNTWDHEEDHTH D, BESOEREN L SN TORWES, BRI,

R DEENZARIL & L 72t D2 R 7 ITREE AT D720,

ERETIN A, BiBEH S OEE MO AT 5, o2 M@y, BBl K
OHIEERBLC BT 21558 88 S (D (a) B ITHIET 2 BB DWW & bR I -5 <
WL DOZEMOBRICEmSND, ZOX D22, W TWEIEHmTHY . £
DB A NZIIBBI T L3 0 & PR IO S E L TE I CTHEIND Z L IR

60

d. BB TR BEIGR S 2 B L RIS B D 537

P77 U BT (BEEUIRER) do L UVE B E SR DMEHELSL D ZE IR F ORI

BRI D, o T BHfildh BUiiA IS B SV TR 126 L THREE 2 i D MEPR 22 A7

LTCWAKERIIXRE 7 7 U H 527 (SAPF). BAE¥YE DTD. g7 7V HER

JT(BLEAR) (SARS) DA THh 5,

e. B ITXTd IS ITAT0?



18

BB BUGRE SR 19 RSBUET 2901k 2/ b HEVIHIENT 1 fdH7= v 5,000
T NERIT 3FEOEETH D, FHILUEIZONTOR S EWIHETNT 1 MH72D
10,000 7> FE72i3 5 FOEETH D, T bOFIENE, H%pats £ 2 13%E
MEDMERNF DARMCER 121772 0 RF LOB\FERER K E T4 A v LT

S HHERIZINZ TR SN HDTH S,

. HEFFEIIREZEDOL D ICEHAFNICEF L. EDOXITFE/REBITL B 03?

P BURRE S E 80 5 Ffie T, S OTGNIILIRIT AT S L, HFB LV
[ETFREFHRORNRICR D, FEH L, ML RaEE & 721335 /B O MR 7
SOWNLIZ X Y SAPF, DTI £7-1% SARS (BB 2378 LIFE 2, s b,
A K0 M3 in 2 I 2, B0 BRI K 0 i i S vz te. #E
R IBMEET T DN E TR 2 T2 2 LN TE 5, F72id, BHICEH IS
HTHORFEFHREMD L HTE D, IHITERL, BEHEEITHFEL LORED

FoizlioZ &b TE D,

B A T R E RS O FEO FRBRAHIRZ ED T . ZOHRZBE 5
&AL 2R A L 22 Auid e B 7y, RETH T HMUNLEm (B Iuis
7 REQHEEWDE) ORITNG 10 HUWIZRED 5 WITHFEO Fie & b+
HER AWMU TR BT, 2rs@mis 10 BN S5 ABek 3 5817

SNDBENDD,



19

BUER I RE TR G S %6, @E IR BRHEZRILE 7508 5

VMRS F T IR EHEIE D E O D PIE T EFEORELZIRILE T 5, 2
O OY . BEILEEEHINCTFRARE S GERIZES S AR AFEITS
%) . BINITEEENHOND, 1EE AL OHE, HEEEE X E1THT

P> TRHBIZ X D HIRA T SN D,

FRERFEFR TR, FEITHEEBREOSIAELITHEEREICRATor A YT

4 DIXIADI B E RO D DN EE ThH D,

BUBIZ 4 2 BaE FEe L OB

a. SAEOHERNEIZED L I ITTITEM L B ORI EZIRETE 50

) - JHE EORGEFBIC RS < Y

> E9. RS ORI REE & AR B 7D IR, MERIE DS PERE A R ek L C
WA, BAWEETH AL, FTITEEMHEEIC L AR#EOR L 5
EVEM OMERE TRITNIER OBV ENEETH D, o T, HIT,

PR O R G AL EURHE C K DB R B DT o D — B TH D,

> JHHE EOKEFEICOWTIE, REEM T 7 U VERT O EILIRE

(CCU) IZEFF LR NIER T TR B, 7 7V W ESETFIXE T



20

7Y I OFFEHIEDOIZE A LI CCU %@ L Tk bV, CCU »7avvh
HATIIT DAL, RO CCU ITHAE R L OFIA~DNL B &
LT DD, HDOWVITHOTESRICH L Th, 7272 L, FERRIZIE, &
A OB BN OHNFEEZZ T TNDH DL CCU DA TH DT, HILIE

CCUIATR ) ZTEMNEE LV,

F7z, CCU [IHpnlpa S UIRECH T & HHE £ 72134285 L TV 5 Dl s
THDHIELHEETHD, FHlREILIREHFTIZ, Bz a0, B
UIRICET 2R AT O2MEE L HFTHR SN TWD, CCU IZF&
A U CHRERIRE U TREHIPT S B Y - o e D Bk RIT R & 23/ 7 7

U 2T O ORI S L2 HE LD 22720 &En,

SAPF 7% 2012 4F 2 A 2R & 425 1 M FEHE L 72 UL O FFE#l 2 7= 97
FHI ERERT 7T 7 b IR LTZ8Y Th D, BEIC L AR LU
PUTIZE A EREIILTEY . &IETH, Yz o, fiEs
FOBEFEICE>TWVWD, P02 EICIY AREICELLAITIN
KD, HERE & BICERE OM CRFMMNBRNLT D2 L. R
FLIIHEAEBORY | S HICIFRENPEMB LORELAZ 7 Lan

XD HFEFRPEE RN EBE N, o, LA T BT BT
mE. bo LERFEEE X DN D FIFITHREE IO I, B

FHERREILICSNDZ LI DD,



21

> AL BGRHE 1 BRSO B LT I EoRE FE &

FTW D, BT, PRI EEEARET 2N, BLOE
Hlonh LIRF S O BREOCHUMEZ AT 2WMm0H 5, > T, Hi%Y
N EIEMEZIT0bD D RERSA] LR—&H 25 WIXEE L T
DB ETON T, A B E 13N F EORHE FEREZED TV D,
L 2> LBl BRI E L IR 3 bE £ 72 1B B IR (BIEFRF) ORE

WTIERE FEREZED TWRWNWDTH D,

s O Ak T SAPF 2557 5356, EE LT (BEE R
FHOWAT) FHMRBHSLFRETRILERD D, THICITEE., &
e b OB, BB LS TH D Z E OEMFIC LD
R, HBRIEAZITo AR O BEEMRERH, WA REE L 25&
FZE O EEMRESR T, FBHEEE ST 2R FEFE2AET 2 RED
BEMRFRHN T EN D, BEEMRFITIIWA Lot 7B
T 5 —EOFHLZ BIR L2 T T 7 2200, Bt v 7 4%
REEAPDWHALLE DO THLZ LOFSRGHLLENETH D, 6
CEEMREIIL, YRR S DS PR B D W LR OMERIE O
FA 2/ TRE L2 D TIERLS, AEMTH D Z & D+ 725EL b
R LT BR, REIC, EEMREICITYEZREEFEMSHEIE
i AT RERS R E Rl —H D WITIRF ST HRBEIZHEL TRV,
TROLLEMMTHDE Z L2 HERHRTEDL LT, +oEIEM

RAZZORITT R BV, £, BEEMRFICIT, BAiR O



22

W 2 FEhi 9~ D sk z HI SR E TE D K DI, BEEE ORARIZET 5

For IR iE A FLH L2 T UE e 720,

> oMl KO O%, HEFFE L, AT O W in
it TH D Z & 2R T DR 22 H L 2T ide 670, S5IC
L DAL Td D 2 & 2 BUAR B 23 > TWT2nd D W
i OBLE  BRGE, A G 21T DRV DT X TOEEIRIE

o TR o T LR LTERILZ R S 2 T T 6720,

> CHEFEOIRZ LIS U 728 S B R E S 5 RSB (OB HE T
DIHE (Magistrate) ~OHFEEITU, BENT - 12478 OMHER
ZTHMERD D, DD TIE, YW O UL O RTINS
WEHGE Lo 2B 2838 L T iuidZe 5720, S35 & I
T HRNCERZIITIREHEE CTE 72 & HIFE W L7z & 22T, HIEF
b FEWENED HMBERITLARV, TORE, YEMLITED
REISND, 1> T, BISMNUZRGE ZERE, BEITHA R LU

(ZHSL > THREHIGT 5 Z L EETH D,

(]

> IR TRl L OHINE O FRomh ZMEE “Co7 o —F v — ki

R~LT,



>

23

B XA MA R L OO O X US $3000 ~ $5000 f£/% T
b5, ZhUTix, REBREALRH, NEREEHRREOERE, B
OEEMRBFEORIER, TRIUGICET 2EE~OSRE M, Hi
3 X ORI R Ok AT H . B bl A A L R T IS S 5 2 H
R\ X DU RN ESLFEORITORE NG EN 5, BRI
Wi OEIZE Y | ERROTREBICIIRREE O b ERUTHEE S
NIRRT~ OWEEAB L OAGENEENIGE LGN
WA RHL, bbAL, BEAINTEMMPRETHNT, FEB

K OMEIT ) D B T4 5,

YR, FRCEZOMEFEINI RREHELE L ORERBER MR L Tk<
ZENOTEETH D, DKL) RBROHEER LOERIL, #iH
i B d L OV LR 2 BE 9 2 kitoe A 7 Bl & AR IR I 95 = &
ZEkvithbnd, £, ZOXO RBRIIBRLSWCENDVETH-
LEREIETH L THOEREND, HlE, HFEFHETHAIL
JREDAIREIRZG X O LT, flmPBPETH > T, BLIC
MBI (HMZIC L DFHLE DD EE) 2T 208 R H 5
TNy, Zokok hE] THEREIET LI LT,
MERIE DMER M I BRI TH D = & 2EEITR L, HEOREIZHOD

THEETDHLOBEEIRTZ LIRS,



24

> M7 7V THELOBFEFEEZRD D &L EICHET N EEBEFHIT

R AR AR BT R D e b — A28 & LT, B2V H->T
WA PG X B R oT e WO PR NI NDLENI T LT
bHo, 1E>T, HEHFBEY o TWDOIFETH D Z & ZiFik
EARTNCEE LT <, HdW0IE, REFHIC Ko TR, Z B
WoTzZ b EMEL TR I EBRBELERDIGBAENZ N, 20X 57k
AR Tid, BUBCEF @, MAE MO TFICEAL LT, FE
DR E I TE D E ZE LW FbR v i T 2, T ORHEEE
PSRN 2 B o 7o & ZTIE, BB Th 5 2 & &
Higholo L FIRT D ZENTE R, BBERD, Ao T
WM TN L 2R 2720 DG ERRE Z D o
THEITIE, RS L5 WITERTBRIA 2 T, RIREENAIRL S

NDOFREMENHD LN Z &I ->TEIRETHD,

F7o, BHTFRTIE, WS EELDE D DOV TEHMAZOEEN
VEERLIGELHDHZEHHEETH D, o> T, BHORBEE, Z
1oy —, FREREFESANREIRDbs TEEMREFELZRZT L
b DHVMNIRES T 5 Z LIXFEF IR D, RN FE . H O OMIEE
T AT RMERT G 2 U 7o BB ORI DWW T H o Fp B4 43I
L., 202 RELENFHRCHEMEL LTITATEDLLIICLTNDS
Blbdd, 72721 Hh D IR D FEM TR T2 6 7,

BRI OWTIHE LR P mia A L TR g LTHEMAFRLE



25

RBOHRNWY AT ITEIFET D, BT, M7 7 U I OERI
FL—F- Mg MZE] LERLOMNEZROTE LT,
ENTGORRNEFFORRIZ /> TWDH, b MRE] X7 7
VhDaty  -a—TCiEN\y T 7F7 IR TEY, REFRD
HWBDOIND, Ny T F T ARPL & T D FFFA TITER S ORI
LS 5V EZIT2 O ZENTET, 20 L) hFEFoREITE
TRFEFHL LT, YW ORDEITFEED O OTEFEM D & &

HFID B RATLTH D 5 BERD D,

i) BRG]

> BT OG220 BA PR R J6 K OIS

2012 £ 6 A 5 H, FAT T ROXE—HIBTeD 9 HRENF — ¥
PR THAIND & OBB Y EEFTICH -7, Z ORFRITIHLRI &
SNFEER STV ez, BB, BRI TH D & DEEWIZ X
V. BB LOMERICET 5158 113 REQHZMBHLE LTE LM
EZT, VU7 VEBNEERE N, 2012 4F 6 H 7 HIZ, YHEGATICEM
WEHL EBICHEMINTE, YFETTBEICZOf2®mE L, B

an S IERL L TR KBl TH 2 Z L 28 Lo, BEDEH

Y

%

wixY

HoBEZEMRELFEMR L, 20124 6 A 8 HICHERIZIES LT,

3



26

2012 46 A 11 H, BE» D UG TH LB A 2l LE4 L
T EEMRELZZITERY . PRI LT,

201246 H 28 H

LB I BB IC LD & | 9 D BT > % i

T B5REHRFE L7z, FH. fGEIENEITIN, WAEED
HINEHEH INZZ0a e — N Y FEF

i

SATICRRE ST,
ZOH%D 20 EHEHOWIMNIC, HFGEITITIMAEST ITEREBLEML
7o, EMAZER T, M

7T RERDD D -0 H =5 = &
EHIBIRpo T L BRIz, AR, YFEBHTOBEIC 2 77 5000
T REIA) ZEBIOY TYFEITIC A BRI L TR
eI HZEIFEE L, MAETITE,

YEEPT DR DEL TR
EArFRRLEWLEZ ZELBALRNW. EOaEICLBEL LT,

Z D%, HikamIIFERL Y L STz

\74
W

BRI X B iR 0 b O D SR 5]

5 H 1 H., REFAEKREIC X DK,

WEBATIIE T 7 U s
TSRS L, Y EBITOBEDEL R AR R LT

T AT
7 WFRER S ORBIZET 2 EREZITo 7=, HAEER
AL DI FE T Y540

IXEABRIEA & 20 L |
PRE STV D B HEOFE 248 LT,



27

BT, DD EICKT B EFCHESE . HEBSY B LA
HERR VT 49 % A AR D FEAT 2 MBI A Lo, A A IS ARV RAT &

. YEBINIER L &bl ZHM LT,

MiEX CELRI IS T AN L, SESKRER O S5/ EICTIE L Titigk D
HWELZBG L, O XY FEIEEDOELEIEAFER L7 7
AF v 7BIFREM G 32 000 EAR R S/, Tis AR E T

R L, EERSIE Rn 2 AT LT,

B8RSO PO LT BHPTAE IO RETOMRZ
R LTc, 200, M7 7 ) W@SEEHp» s, REREGEL LTAE
A () 1% L CRMURAN AT S vic, S0 IxREF RO %
ThHOd, FHAHBEICEY MROBEFELZRD D & &b ITHED IR
B R D T L 2RI LRSS B 2386 9 2 &M 6

iz,

FFEEFICHOWTIE, BETAEDNESREE R 2T o272 8% 2012

HF 11 AIZE R TWD

> BB K % B o URIB] (BERIEER)




28

20124 7TH 17T H, M7 7 U BERTIZZTV R 7O~ F 32K v AT
EDT VT v« NP —)L LT 5 FEEIR TS OF B RE 2 e L 7=,

A HHIBABEER ORI H - T,

AR, FHEOFLPE, FICAHHDORIE 2 L7 Em oW st 23 %
RLEH, FIE T S O AR J O VAT Bl RERE 2 1R
TERDHTZ L ZOMOBABBIEDER Z RIS, BTN D Z%E

L E 27,

UL E OB EICHEE S L 60 HIFRE Sz, £, YihirE
FILREPUEICHE - 72 2 L OFFHLCE 2R Lo Tz, T ORER, ik
W OFTAMEIZEICBIE L ERESE SN, 77 RERIF LR T 7
UAERTEOREIZLD . YUMIELT 7 v R IR S, BE3E
WAy Ed 2 Ll oTe, THUTHOWTIET 7 > NHERIFE DSBLBIIZ Y 5%
MBI T D Z L DR AR T 5 2 ENEREL SN TWER, 2

OF SUSEST Y lsy gW e

VRGO TIL, 2O X9 WG| THEBELZET LTS Z & OFE

AR TE DD 1% R TH D,

BRICE DR TOSRAR L oI




29

2012 4 2 A 20 A, M7 7V WEETOEZIGN, F—ror s
NUT « 2 RX 7 20 FOBHICN A - TEY B XL OMEOH A%
1otz BHA~OILH AT, BRI, THOPIZ, FLEEEZER
AU, BABEOAT v —2M L, 77 FIIAFREICL DAY Y
TR LM L eI AN O R EEHER A A Lo, &

ZDOREFHIINEH A - DX F% 16 BF 30 /0 THh Y, #ERE O
U S WTHEFICHEAE TR EZFBR LD O WITZEDOFRE T2 &

MNTE ol

BT, ZOMET T MR OREME L ek Lotk Aiin i

HEICEESE . Yo 2400 H O EZEHER 2 I L7,

BEBEATIL, 77 FITAE O RICESE | Bl BUiES 5 &%
(DS HEFEZER LT (UEEEICL 284 o5 R
Freate) o s B BREHES 7 SREDEE) 5 ITHE) 2
FATSNTOLEHFTBZER 10 HEAAIZ, HHEEICHEEEZ R LT,
INOLOEFHOR T, HHEGINL, EREN U IESL - THIR 2 S
TEahoLHAZHP L, BROWMELZHRT O L O RO, M

FHTERORELFR L. WO ANIRBIT SN,

ZOHROHFEFHUCLB N T, FLBEIEZ ARG EMICHEN LT

LB LR AT A I RE CHSE S 22D . R30000 T v



30

ROEIENELEn7-1Fh>, 100 000 7> RDEi4& L 3 FEMOBITHT

FF 12 » ADBEDPRESND Z L ERoT,

b. BB T 7 ) ATHBICRAT D L 21k 35720, HRAZEIIET 7 U b

B ED X 5 BRERIREGFEIT XL VD?

F 77 A ERUTRBURIE TBBLd K OMIHEERLICB 3 515) 55 113 S (A)HIC
Kox, MAHNTEMAZZ LTSRN TED, AEBXOET 7 U7
EBTOEBEMICEI Y Winc 5 HEZE LM S 2 THERIFE S 4 i%ih S T

IRVVINMERT H T ENTE D, HENRHIULESHIZ 5 HFIER S5,

I % ML, AR IRERES 16 SRICTEV, HERIE 2N ORIIE £ 1213 FHE L

BT 7 ) D EBTICHERTISRGE L CBMLERHDLZ ENEETH D,

#5156 RICK DBELTIE, HEEF ORI LT SARS ~OF2 LAY B T b
L3, HEEE IXHFEE ORI 52K %4 SARS [T LR T TR 672
WMEDY, SARS 12X L THEEFIROME L B Z 2 b T Tz b0y, MEEDL”
& DI EAMEMR EMEESEZRAMA LTS, 5B 15 RITL 2580 H 2B

T 2FETHY, ERIDIMA T, FTROBMNIEZRE L2RTUER G20,

(1) HEEREEEOBRGREAE D = v —



31

(2)  FFMEETIIFARIELRILE T 25818, HEOFLEE £ 213355
D A M2 BT D BB E

(3) EHEEMMELMIZAOLNDZLZBIET DO EIEMBAZEE Y X K

(4)  HFEENENRIEZ D58 OW i O ik &

(5) HHHITCBI LT, a2 S8 OREMIEE SARS [T 5 5

DiE
Kbbiz
ZORBENSLH SN ND LIS, BT 7V BITIXEINED & D R B

PAFET D, LNLEREZRD D, HEEZIRD0E 9 MEF L LTHERNZIZEZR D
NTEY ., mEke RERL BEREZEO, BROKEZHEFERAB LT
TRo70, 2o & & BT 2 ENFES LCREERERERH WV E

ST, T 7V A HGICIEREORE L2 HIAl > T\,

ADAMS & ADAMS

S.P. YEATES
29— R F—
2012410 H 31 H
AN



COUNTERFEIT GOODS ACT 37 OF 1997
[ASSENTED TO 19 SEPTEMBER 1997] [DATE OF COMMENCEMENT: 1 JANUARY 1998]

(English text signed by the President)

as amended by
Counterfeit Goods Amendment Act 25 of 2001

Regulations under this Act

ACT

To introduce measures aimed against the trade in counterfeit goods so as to
further protect owners of trade marks, copyright and certain marks under the
Merchandise Marks Act, 1941, against the unlawful application, to goods, of
the subject matter of their respective intellectual property rights and against
the release of goods of that nature (called 'counterfeit goods') into the
channels of commerce; for that purpose-

to prohibit certain acts in relation to counterfeit goods as well as the
possession of counterfeit goods in certain circumstances;

to create offences in that regard and prescribe penalties in relation thereto;

to confer, in certain circumstances, upon inspectors and certain members
of the South African Police Service the power, upon having obtained a warrant,
or upon being otherwise authorised by or in terms of this Act, to enter
premises and there to search for, and, if found, to seize and remove,
counterfeit goods or suspected counterfeit goods for detention pending the
finalisation of civil or criminal proceedings to be instituted or any other
disposal thereof authorised by or in terms of the Act;

to provide that the Commissioner for Customs and Excise and his or her
staff, upon having granted an application to that end by the owner of an
intellectual property right, will have the power to seize and detain counterfeit
goods or suspected counterfeit goods imported into or entering the Republic
during a particular period and calculated to infringe that intellectual property
right;

and to provide for incidental matters.

1 Definitions

(1) In this Act, unless inconsistent with the context-

'act of dealing in counterfeit goods' means any act or conduct referred to
in section 2 (1);

‘apply to’, with reference to any goods, means use upon or in physical or
other relation to any goods, and, unless clearly inappropriate, includes to
embody or incorporate in any goods;

'‘complainant’' means a person who, in terms of section 3 (1), is entitled

to lay a complaint contemplated in that section and who has laid such a
complaint;
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'counterfeiting'-

(a)

(b)

(c)

means, without the authority of the owner of any intellectual property right
subsisting in the Repubilic in respect of protected goods, the manufacturing,
producing or making, whether in the Republic or elsewhere, of any goods
whereby those protected goods are imitated in such manner and to such a
degree that those other goods are substantially identical copies of the
protected goods;

means, without the authority of the owner of any intellectual property right
subsisting in the Repubilic in respect of protected goods, manufacturing,
producing or making, or applying to goods, whether in the Republic or
elsewhere, the subject matter of that intellectual property right, or a
colourable imitation thereof so that the other goods are calculated to be
confused with or to be taken as being the protected goods of the said
owner or any goods manufactured, produced or made under his or her
licence; or

where, by a notice under section 15 of the Merchandise Marks Act, 1941
(Act 17 of 1941), the use of a particular mark in relation to goods, except
such use by a person specified in the notice, has been prohibited, means,
without the authority of the specified person, making or applying that mark
to goods, whether in the Republic or elsewhere.

However, the relevant act of counterfeiting must also have infringed the intellectual
property right in question;

'counterfeit goods' means goods that are the result of counterfeiting,
and includes any means used for purposes of counterfeiting;

'‘counterfeit goods depot' means a place designated under section 23 to
be a counterfeit goods depot, and includes any place deemed by section 7
(1) (c) to be a counterfeit goods depot;

'document’ includes a tape recording, a photograph and any electronic or
magnetic or other medium on, in, or by means or by way of which, images,
sound, data or information may be stored, and 'documentary' will be
construed accordingly;

'exporter' includes any person who, at the relevant time-

(a)

(b)
(c)

(d)
(e)

()

is the owner or is in control or possession of any goods exported or to be
exported from the Republic;

carries the risk for any goods so exported or to be so exported;

represents that or acts as if he or she is the exporter or owner of any goods
so exported or to be so exported;

actually takes or attempts to take any goods from the Repubilic;

has a beneficial interest, in any manner or of any nature whatsoever, in any
goods so exported or to be so exported;

acts on behalf of any person referred to in paragraph (a), (b), (c), (d) or
(e) of this definition,

and, in relation to imported goods destined for exportation from the Republic,
includes the manufacturer, producer, maker, supplier or shipper of those goods or
any person inside or outside the Republic representing or acting on behalf of such a
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manufacturer, producer, maker, supplier or shipper. 'Export' and 'exportation’
will be construed in accordance with the preceding provisions of this definition;

'importer’ includes any person who, at the relevant time-

(a)

(b)
(c)

(d)
(e)

(f)

is the owner or is in control or possession of any goods imported or to be
imported into the Republic;

carries the risk for any goods so imported or to be so imported;

represents that or acts as if he or she is the importer or owner of any goods
so imported or to be so imported;

actually brings or attempts to bring any goods into the Repubilic;
has a beneficial interest, in any manner or of any nature whatsoever, in any
goods so imported or to be so imported;

acts on behalf of any person referred to in paragraph (a), (b), (c), (d) or
(e) of this definition,

and 'import' and 'importation' will be construed accordingly;

'inspector’' means any person who under or by virtue of section 22 has
been appointed as or designated to be an inspector for the purposes of this
Act, as well as-

(a)
(b)

any police official as defined in section 1 (1) of the Criminal Procedure Act,
1977 (Act 51 of 1977), holding the rank of sergeant or a higher rank;

the Commissioner for Customs and Excise and any official contemplated in
section 15 (9), in performing their functions in the circumstances
contemplated in section 15 (4);

'intellectual property right'-

(a)

(b)
(c)

means the rights in respect of a trade mark conferred by the Trade Marks
Act, 1993 (Act 194 of 1993), and includes rights in respect of a trade mark
contemplated in section 35 of that Act;

[Para. (a) substituted by s. 1 of Act 25 of 2001.]

means the copyright in any work in terms of the Copyright Act, 1978 (Act
98 of 1978);

in the case where, by a notice issued under section 15 of the Merchandise
Marks Act 1941, the use of a particular mark in relation to goods, except
such use by a person specified in the notice, has been prohibited, means
the concomitant exclusive right of that specified person so to use that
mark;

'Minister' means the Minister of Trade and Industry;

'‘owner’, in relation to an intellectual property right, includes a person
who has the capacity in law to enforce the intellectual property right in his
or her own name;

'package’ or 'packaging’' means any container, wrapping or outer cover
and the contents thereof, or any bundle or single piece in the case of
unpacked goods, and, when used as a verb, has a corresponding meaning;

'prescribed’' means prescribed by regulation under this Act;

'protected goods' means-

(a)

goods featuring, bearing, embodying or incorporating the subject matter of
an intellectual property right with the authority of the owner of that
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intellectual property right, or goods to which that subject matter has been
applied by that owner or with his or her authority;

(b) any particular class or kind of goods which, in law, may feature, bear,
embody or incorporate the subject matter of an intellectual property right
only with the authority of the owner of that intellectual property right, or to
which that subject matter may in law be applied, only by that owner or with
his or her authority, but which has not yet been manufactured, produced or
made, or to which that subject matter has not yet been applied, with the
authority of or by that owner (whichever is applicable);

'this Act' includes any regulation made under this Act;
'tools' includes machinery;

'vehicle' includes any motor car, van, truck, trailer, caravan, cart, barrow,
train, aircraft, ship, boat or other vessel, and any other vehicle, craft or
means of conveyance of any kind whatsoever, whether self-propelled or
not, as well as any pack animal.

(2) Without derogating from the meanings of the words 'place’, 'premises' and
‘vehicle’, and unless clearly inappropriate, any reference in this Act-

(a) to any place or premises, must be construed as a reference also to any
freight container, irrespective of its size, at, on or in the place or premises;

(b) to any vehicle, must be construed as a reference also to such a freight
container on or in the vehicle.

2 Dealing in counterfeit goods prohibited and an offence

(1) Goods that are counterfeit goods, may not-

(a) be in the possession or under the control of any person in the course of
business for the purpose of dealing in those goods;

(b) be manufactured, produced or made except for the private and domestic
use of the person by whom the goods were manufactured, produced or
made;

(c) be sold, hired out, bartered or exchanged, or be offered or exposed for sale
hiring out, barter or exchange;

(d) be exhibited in public for purposes of trade;
(e) be distributed-
(i) for purposes of trade; or

(ii) for any other purpose to such an extent that the owner of an
intellectual property right in respect of any particular protected goods
suffers prejudice;

(f) be imported into or through or exported from or through the Republic
except if so imported or exported for the private and domestic use of the
importer or exporter, respectively;

(g) in any other manner be disposed of in the course of trade.

(2) A person who performs or engages in any act or conduct prohibited by
subsection (1), will be guilty of an offence if-
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(a) at the time of the act or conduct, the person knew or had reason to suspect
that the goods to which the act or conduct relates, were counterfeit goods;
or

(b) the person failed to take all reasonable steps in order to avoid any act or
conduct of the nature contemplated in subsection (1) from being performed
or engaged in with reference to the counterfeit goods.

3 Laying a complaint

(1) Any person who has an interest in protected goods, whether as the owner or
licensee of an intellectual property right in respect of the protected goods or as an
importer, exporter or distributor thereof (including the duly authorised agent or
representative or the attorney of any such person), who reasonably suspects that an
offence referred to in section 2 (2) has been or is being committed or is likely to be
committed by any person, may lay a complaint to that effect with any inspector.

(2) (a) The complainant must furnish information and particulars, to the satisfaction
of the inspector, to the effect that the goods with reference to which that offence
allegedly has been or is being or is likely to be committed, prima facie are counterfeit
goods.

(b) For the purposes of paragraph (a), the complainant may furnish to the
inspector a specimen of the alleged counterfeit goods, or, if not reasonably possible,
sufficient information and particulars from which the essential physical and any other
distinctive features, elements and characteristics of the alleged counterfeit goods may
be ascertained, and sufficient information and particulars as to the subsistence and
extent of the intellectual property right, the subject matter of which allegedly has been
applied to the goods alleged to be counterfeit goods, and as to the complainant's title
to or interest in that right, and, where the alleged counterfeit goods are calculated to
infringe an intellectual property right that subsists in respect of or has been applied to
protected goods contemplated in paragraph (a) of the definition of 'protected goods' in
section 1 (1), also a specimen of the relevant protected goods.

(3) In relation to a complaint that has been laid, an inspector must take appropriate
steps in terms of and subject to section 4 (1), if reasonably satisfied-
(a) that the person having laid the complaint, prima facie is a person who, in
terms of subsection (1), is entitled to do so; and
(b) that-
(i) the goods claimed to be protected goods, prima facie are protected
goods; and
(ii) the intellectual property right, the subject matter of which is alleged
to have been applied to the offending goods, prima facie subsists; and

(c) that the suspicion on which the complaint is based, appears to be
reasonable in the circumstances.

(4) The preceding provisions of this section do not preclude an inspector from taking
any appropriate steps in terms of section 4 (1) on his or her own initiative in relation
to any act or conduct believed or suspected to be an act of dealing in counterfeit goods,
provided the requirements of that section are met.

4 Inspector's powers in relation to counterfeit goods
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(1) If, pursuant to any complaint laid with an inspector or on the strength of any
other information at his or her disposal, the inspector has reasonable grounds to
suspect that an offence contemplated in section 2 (2) has been or is being committed
or is likely to be committed, or to believe that an act of dealing in counterfeit goods
has taken or is taking place or is likely to take place, he or she has the power, in
accordance with paragraphs (a) to (f) of section 5 (1)-

(a) to enter upon or enter any place, premises or vehicle in order to inspect
any relevant goods and seize any suspected counterfeit goods, and may
seize any suspected counterfeit goods found and cause them to be detained
in accordance with this Act, and, where applicable, remove the suspected
counterfeit goods for the purposes of detention;

(b) to collect or obtain evidence relating to the suspected counterfeit goods or
the relevant act of dealing in counterfeit goods;

(c) to conduct at, on or in such place, premises or vehicle whatever search may
be reasonably necessary for the purposes of paragraph (a) or (b) (including
the search of a person); and

(d) to take whatever steps may be reasonably necessary in order to terminate
the relevant act of dealing in counterfeit goods.

(2) Subject to section 5 (2), the powers conferred on an inspector by subsection (1)
may be exercised only on the authority of a warrant issued under section 6, and may
be exercised wherever the suspected act of dealing in counterfeit goods has taken or is
taking place or is likely to take place or is suspected on reasonable grounds to have
taken place or to be taking place.

5 Extent of Inspector's powers in relation to counterfeit goods

(1) An inspector acting on the authority of and in accordance with a warrant issued
under section 6, may at any reasonable time-

(a) enter upon or enter, and inspect, any place, premises or vehicle at, on or in
which goods that are reasonably suspected of being counterfeit goods, are
to be found or on reasonable grounds are suspected to be or to be
manufactured, produced or made, and search such place, premises or
vehicle and any person thereat, thereon or therein, for such goods and for
any other evidence of the alleged or suspected act of dealing in counterfeit
goods. For the purposes of entering, inspecting and searching such a
vehicle, an inspector who is a police official or who is assisted by a police
official may stop the vehicle, if necessary by force, wherever found,
including on any public road or at any other public place;

(b) take the steps that may be reasonably necessary to terminate the
manufacturing, production or making of counterfeit goods, or any other act
of dealing in counterfeit goods being performed, at, on or in such place,
premises or vehicle, and to prevent the recurrence of any such act in future.
Those steps may include any of the steps contemplated in paragraphs (c),
(d) and (e) but do not include the destruction or alienation of the relevant
goods unless authorised by the court in terms of this Act;

(c) seize and detain, and, where applicable, remove for detention, all the goods
in question found at, on or in such place, premises or vehicle;

(d) seal or seal off any place, premises or vehicle at, on or in which-
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(i) the goods in question are found, or are manufactured, produced or
made, either wholly or in part;

(ii) any trade mark, or any exclusive mark contemplated in paragraph (c)
of the definition of ‘counterfeiting’ in section 1 (1), or any work which
is the subject matter of copyright, is applied to those goods;

(iii) the packaging for those goods is prepared; or
(iv) the packaging of those goods is undertaken;

(e) seize and detain, and, where applicable, remove for detention, any tools
which may be used in the manufacturing, production, making or packaging
of those goods or applying a trade mark or that exclusive mark or such a
work to them; and,

(f) if he or she reasonably suspects that a person at, on or in such place,
premises or vehicle may furnish any information with reference to any act
of dealing in counterfeit goods-

(i) question that person and take down a statement from him or her;

(ii) demand and procure from that person any book, document, article,
item or object which in any way may be relevant to the nature,
guantity, location, source or destination of the goods in question, or
the identity and address of anyone involved or ostensibly involved as
a supplier, manufacturer, producer, maker, distributor, wholesaler,
retailer, importer, exporter or forwarding agent of, or other dealer in,
the goods in question.

(2) Subject to subsection (3), an inspector may, during the day, without a warrant
enter upon or enter any place, premises or vehicle after having identified himself or
herself, and, in accordance with paragraphs (a) to (f) of subsection (1), exercise the
powers of seizure, removal, detention, collecting evidence and search contemplated in
section 4 (1) (a), (b) and (c) (except the power to search any person), as well as the
power to take the steps contemplated in section 4 (1) (d), if-

(a) the person who is competent to consent to the entry and to such search,
seizure, removal and detention, gives that consent; or

(b) the inspector on reasonable ground believes that-

(i) the required warrant will be issued to him or her in terms of section 6
if he or she were to apply for the warrant; and

(ii) the delay that would ensue by first obtaining the warrant would defeat
the object or purpose of the entry, search, seizure, removal, detention,
collection of evidence and other steps.

(3) Subsection (2) (b) does not serve as authority for, and may not be applied for
the purposes of, entering and searching any private dwelling, nor for conducting such
seizure and removal, the collection of evidence and the taking of the said other steps
therein.

(4) Notwithstanding the provisions of subsections (1) and (2)-

(a) any acts performed by an inspector by virtue of subsection (2) must be
confirmed by a magistrate or a judge of the High Court having jurisdiction
in the area where the acts were performed, on the application of the
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inspector brought within 10 court days of the day on which those acts were
performed;
[Para. (a) substituted by s. 2 (a) of Act 25 of 2001.]

(b) no answer given or statement made by any person to an inspector
exercising his or her powers in terms of paragraph (f) (i) of subsection (1)
or given or made to any inspector exercising like powers by virtue of
subsection (2), will, if self-incriminating, be admissible as evidence against
that person in criminal proceedings instituted in any court against him or
her, except in criminal proceedings where that person is tried for an offence
contemplated in section 18 (d) (ii), and then only to the extent that such
answer or statement is relevant to prove the offence charged.

(4A) If the magistrate or judge contemplated in subsection (4) (a) does not confirm
the acts performed by the inspector, the inspector must return any goods seized

forthwith and make good any damage caused.
[Sub-s. (4A) inserted by s. 2 (b) of Act 25 of 2001.]

(5) The provisions of section 6 (4) regarding the manner in which a search must be
conducted, and section 6 (5) (b), (6), (7), (8) and (9), will apply mutatis mutandis to
an inspector acting by virtue of subsection (2) of this section.

6 Provisions relating to issue and execution of warrant

(1) The warrant contemplated in section 4 (2) read with section 5 (1) will be issued
in chambers by any judge of the High Court or by a magistrate who has jurisdiction in
the area where the relevant suspected act of dealing in counterfeit goods is alleged to
have taken or to be taking place or is likely to take place, and will be issued only if it
appears to the judge or magistrate from information on oath or affirmation that there
are reasonable grounds for believing that an act of dealing in counterfeit goods has
taken or is taking place or is likely to take place, and the inspector seeking the warrant
may be asked to specify which of the powers contemplated in section 4 (1) is or are
likely to be exercised.

(2) A warrant in terms of this section may be issued either with reference to only
one separate suspected act of dealing in counterfeit goods or with reference to any
number of such acts, whether any such act involves only one alleged offender or any
number of alleged offenders, and irrespective of whether such offender or number of
offenders is identified specifically by name or by reference to any particular place or
circumstances, and any point in time.

(3) A warrant in terms of this section may be issued on any day and will be in force
until-
(a) it has been executed; or

(b) itis cancelled by the judge or magistrate who issued it, or, if not available,
by any other judge, or by any other magistrate with like authority (as the
case may be); or

(c) the expiry of three months from the day of its issue; or
(d) the purpose for which the warrant was issued, no longer exists,
whichever may occur first.
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(4) A warrant issued in terms of this section may be executed by day only, unless
the person who has issued the warrant has authorised the execution thereof by night
at times which must be reasonable, and the entry upon or into and search of any place,
premises or vehicle specified in the warrant, and the search of any person thereat,
thereon or therein, must be conducted with strict regard to decency and order,
including-

(a) a person's right to, respect for and protection of his or her dignity;
(b) the right of a person to freedom and security of his or her person; and

(c) the right of a person to his or her personal privacy.

(5) An inspector executing a warrant in terms of this section must immediately
before commencing with the execution thereof-

(a) identify himself or herself to the person in control of the place, premises or
vehicle to be entered upon or entered, if that person is present, and hand
to that person a copy of the warrant, or, if that person is not present, affix
a copy of the warrant to a prominent spot at, on or to the place, premises
or vehicle;

(b) furnish that person at his or her request with particulars regarding the
inspector's authority to execute such a warrant. For that purpose an
inspector may be requested to produce the certificate issued in respect of
him or her under section 22 (3).

(6) An inspector who on the authority of a warrant issued in terms of subsection (1)
may enter upon or enter, and search, any place, premises or vehicle and search any
person thereat, thereon or therein, may use such force as may be reasonably
necessary to overcome any resistance to the entry and search.

(7) An inspector may enter upon or enter, and search, any place, premises or
vehicle, and may search any person thereat, thereon or therein, only if he or she
audibly has first demanded access thereto and has notified the purpose of the entry,
unless the inspector on reasonable grounds is of the opinion that any goods, document,
article or item may be destroyed or be lost if access is first demanded and that
purpose notified.

(8) If, during the execution of a warrant in terms of this section, a person claims
that any goods, document, article or item found at, on or in the place, premises or
vehicle in question contains privileged information and refuses the inspection or
removal thereof, the inspector executing the warrant, if of the opinion that the goods,
document, article or item may be relevant to and necessary for the investigation of
any complaint or any alleged or suspected act of dealing in counterfeit goods, must
request the registrar of the High Court having jurisdiction, or that registrar's deputy, to
seize and remove such goods, document, article or item for safe custody until the
court has made a ruling on the question whether or not the information in question is
privileged.

(9) In undertaking any search for and inspection and seizure of suspected
counterfeit goods an inspector may be assisted by the complainant (if any) or any
other knowledgeable person in identifying goods as suspected counterfeit goods.

7 Duties of inspector following seizure of goods

Copyright Juta & Company Limited



(1) An inspector who, in exercising his or her powers in terms of section 4 (1), has
seized any suspected counterfeit goods, must-

(a) forthwith seal, clearly identify and categorise these goods and prepare, in
quadruplicate, an inventory of them and cause the person from whom those
goods were seized to check the inventory for correctness, and, if correct,
cause that person to make a certificate to that effect under his or her
signature on each original of that inventory. If the seized goods are
removed in terms of paragraph (c), the inspector must endorse that fact
under his or her signature on every original of that inventory, in which case
that inventory will also serve as a receipt;

(b) furnish one of the originals of the inventory to the person from whom the
goods were seized and another to the complainant (if any) within 72 hours
after the seizure;

(c) as soon as possible remove the goods, if transportable, to a counterfeit
goods depot for safe storage, or, if not capable of being removed or
transported, declare the goods to have been seized, and seal off or seal and
lock up those goods or place them under guard at the place where they
were found, and thereupon that place will be deemed to be a counterfeit
goods depot; and

(d) by written notice inform the following persons of the action taken by the
inspector in terms of section 4 (1) and of the address of the counterfeit
goods depot where the seized goods are kept:

(i) The person from whom those goods were seized; and
(ii) also-
(aa) the complainant, where the inspector exercised his or her

powers in terms of section 4 (1) pursuant to a complaint laid in
terms of section 3 (1); or

(bb) any person who, in relation to those goods, qualifies in terms of
section 3 (1) to be a complainant, but who had not yet so laid a
complaint at the time when the inspector exercised those
powers on his or her own initiative as contemplated in section 3
4).
(2) In any notice in terms of subsection (1) (d) that is issued-

(a) to the complainant, the complainant must be notified of his or her right by
virtue of section 9 (1) (a) to lay a criminal charge, not later than three days
after the date of the notice, against the person from whom those goods
were seized (hereafter called the suspect);

(b) to a person qualifying to be a complainant, as contemplated in paragraph
(d) (ii) (bb) of subsection (1), the inspector must invite that person
(hereafter called the prospective complainant) to lay a complaint with him
or her, and lay with the South African Police Service a criminal charge, not
later than three days after the date of the notice, against the suspect for
having performed an act of dealing in counterfeit goods that is an offence in
terms of section 2 (2).

(3) An inspector may demand from a complainant to disclose any information which
may be relevant to the action that has been taken.
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(4) (a) Any person prejudiced by a seizure of goods in terms of section 4 (1), may
at any time apply to the court on notice of motion for a determination that the seized
goods are not counterfeit goods and for an order that they be returned to him or her.

(b) The court may grant or refuse the relief applied for and make such order as it
deems just and appropriate in the circumstances, including an order as to the payment
of damages and costs, if applicable.

(c) If deemed just and appropriate in the circumstances by a court that has
refused the order sought, it may order, where those goods have been seized pursuant
to a complaint laid in terms of section 3 (1), that the complainant furnishes security to
the applicant in respect of those goods in an amount and manner determined by the
court.

8 Storage of seized goods, and access thereto

(1) Goods that have been seized in terms of section 4 (1) must be stored and kept
in safe custody at a counterfeit goods depot until the person in charge of the depot-

(a) s ordered by a competent court in terms of this Act to return, release,
destroy or otherwise dispose of those goods as specified in the order; or

(b) s directed by the inspector concerned, in the circumstances provided for in
subsection (1) (b) or (2) (a), (b) or (c) of section 9, to release those goods
to the suspect.

(2) Goods seized in terms of section 4 (1) will be available for inspection by the
complainant, or, as the case may be, prospective complainant (if any), the suspect and
any other interested person at the counterfeit goods depot on any working day during
normal office hours.

(3) The person in charge of the counterfeit goods depot, on the request of the
complainant or prospective complainant (as the case may be) or the suspect, must
make the relevant seized goods available for testing or analysis by or on behalf of any
such complainant or the suspect if the person so in charge, having taken into account
the nature of such seized goods, the nature of the tests or analyses to be conducted,
and the competence and suitability of the person by whom the tests or analyses are to
be conducted, is satisfied that a request in that regard is reasonable.

(4) The person in charge of a counterfeit goods depot who is not willing to allow
seized goods under his or her custody to be made available to the suspect for testing
or analysis by any person or by a particular person, must forthwith refer the matter to
the complainant or prospective complainant (as the case may be) who must either
confirm or reverse that decision within 48 hours.

(5) (a) Where any such complainant has confirmed the decision not to allow the
seized goods to be made available to the suspect for testing or analysis, that decision
must be conveyed in writing to the suspect who may apply to the court for an order
rescinding the decision and allowing those goods to be made so available.

(b) The court will grant the application if it finds the decision to be unreasonable
in the circumstances.

9 Seized goods to be released if criminal investigation or criminal or civil
proceedings not contemplated against suspect
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(1) (a) Where suspected counterfeit goods have been seized by an inspector in
terms of section 4 (1), the complainant or prospective complainant (as the case may
be), if he or she wishes to lay a criminal charge against the suspect with the South
African Police Service for having committed an offence referred to in section 2 (2) and
request that a criminal investigation into the matter be undertaken, must do so not
later than three days after the date of the notice referred to in section 7 (2).

(b) If, upon the expiry of that three day period, a criminal charge has not so
been laid, the relevant seized goods must be released to the suspect, subject to
subsection (2).

(2) Subject to subsection (3), goods seized in terms of section 4 (1), must be
released to the suspect also-

(a) (i) if the State fails within 10 working days after the date of the notice
given to the suspect in terms of paragraph (d) (i) of section 7 (1) to
inform the suspect, by further written notice, of its intention to
institute a criminal prosecution against him or her for having
committed an offence referred to in section 2 (2); and

(ii) if any person to whom notice has been given in terms of paragraph
(d) (ii) of section 7 (1) fails within 10 working days after the date of
that notice to inform the suspect, by further written notice, of the
person's intention to institute against the suspect civil proceedings
founded on an act of dealing in counterfeit goods on the part of the
suspect; or

(b) in any case where the State or that person has so given further notice, if
that criminal prosecution or those civil proceedings (as the case may be) is
or are not instituted within 10 court days after the date of the relevant
further notice; or

(c) if the complainant in writing has instructed the inspector to release those
goods to the suspect. However, such an instruction may not be given and
the relevant seized goods may not be so released at any time after a
criminal prosecution involving those goods has been instituted against the
suspect; or

(d) upon the order of a competent court.

(3) (a) For the purpose of effecting the release of goods in terms of subsection (1)
(b) or (2) (a), (b) or (c), the inspector who had seized those goods in terms of section
4 (1) must issue a notice to the person in charge of the counterfeit goods depot where
those goods are detained, directing that the relevant goods, as specified in the copy of
the inventory attached to that notice, be released to the person specified therein, and
at the same time cause a copy of that notice to be served on the suspect and on the
complainant.

(b) The person in control of a counterfeit goods depot to whom a notice has been
issued in accordance with the provisions of paragraph (a), must release the relevant
goods in accordance with that notice, on the fourth day after the date of that notice,
unless a competent court has ordered otherwise.

10 Other orders that may be issued by court
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(1) Without derogating from the powers of a court in any civil or criminal
proceedings relating to counterfeit goods, such a court may order-

(a) that the goods in question, where they have been found to be counterfeit
goods, be delivered up to the owner of the intellectual property right the
subject matter of which has been unlawfully applied to those goods, or up
to any complainant deriving his or her title from that owner, irrespective of
the outcome of the proceedings;

(b) that those goods be released to any person specified in the order;

(c) that the complainant pays damages, in an amount determined by the court,
to the person from whom those goods were seized and pays that person's
costs;

(d) that the accused or the defendant or respondent (as the case may be)
discloses the source from which those goods, if found to be counterfeit
goods, have been obtained, as well as the identity of the persons involved
or ostensibly involved in the importation, exportation, manufacture,
production or making, and the distribution, of the counterfeit goods and in
the channels of distribution of those goods.

(2) If a court in any civil or criminal proceedings has ordered the delivery up to any
person of goods found to be counterfeit goods derived from any process of
counterfeiting contemplated in paragraph (b) or (c) of the definition of ‘counterfeiting’
in section 1 (1), then, notwithstanding the provisions of any law, those goods-

(a) may not be released into the channels of commerce upon the mere removal
of the subject matter of the intellectual property right that was unlawfully
applied to those goods;

(b) if imported, may not be exported in an unaltered state,
unless the court, on good cause shown, has ordered otherwise.

11 Court may authorise search and attachment, pending institution of civil
proceedings, to preserve evidence relevant to infringement of intellectual
property right, etc

(1) The owner of an intellectual property right who is aware or has reasonable
grounds to believe that an act of dealing in counterfeit goods has taken or is taking
place or is likely to take place, may, without prejudice to any other remedy that he or
she may have in law, apply ex parte to a judge in chambers for an order-

(a) directing the sheriff or another person designated by the court (hereafter
referred to as a designated person) to enter upon or enter any specified
place or premises accompanied by such other persons as the court may
specify (if any) and there to search for, and, if found, seize and remove,
such documents, records or other material as the court may specify and
any such goods, alleged to be counterfeit goods, as may be so specified
(hereafter referred to as subject goods), that are at, on or in such place or
premises, and to attach such documents, records, material and goods;

(b) directing the respondent to point out to the sheriff or designated person all
subject goods and to disclose and make available to him or her all
documents and material that are relevant in order to determine whether
the subject goods in question are counterfeit goods or are relevant to any
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transactions or dealings in counterfeit goods at, on or in the relevant place
or premises or elsewhere, and to permit the sheriff or designated person to
attach such subject goods, as well as such documents and material
(hereafter jointly referred to as ancillary materials) and remove them for
detention in safe custody;

(c) restraining the respondent from-

(i) interfering with the state of the subject goods or ancillary materials
during the search, seizure, attachment or removal;

(ii) carrying out or continuing with the act of dealing in counterfeit goods
that gave rise to the application;

(d) granting such further or alternative relief as the court considers
appropriate.

(2) An application in terms of subsection (1) will be heard in camera unless the
court is satisfied that the attendance of the proceedings by members of the public or
any class or group of such members will not cause the applicant to suffer any prejudice
or to be prejudiced when seeking to protect or enforce his or her relevant intellectual
property right, and that such attendance, should the court order the relief sought, will
not impair or detract from the efficacy of the order or the execution thereof.

(3) The court will not grant an application brought in terms of subsection (1) unless
it considers that the applicant has a prima facie claim against the respondent for the
infringement of an intellectual property right and that-

(a) the applicant's right to discovery of documents in any proceedings to be
instituted by him or her is likely to be frustrated, either by reason of the
nature of the suspected counterfeit goods in relation to which the
application is made or due to other circumstances; or

(b) should the normal court procedure be followed or implemented, the goods
relevant to the issues in those proceedings, or evidence in connection with
transactions or dealings with the latter goods, are likely to be destroyed or
to be so altered or placed or be otherwise disposed of in such manner as to
effectively preclude the applicant from having access to the relevant goods.

(4) A court hearing an application so brought, may order that the relief applied for,
be granted, subject to the terms and conditions specified in the order, or that relief be
refused, or may make any other order that it deems just and appropriate in the
circumstances.

(5) For the purposes of subsection (4), the court may-

(a) order that the sheriff or designated person may rely upon the assistance of
knowledgeable persons, specified in the order, in identifying the subject
goods and ancillary materials;

(b) order the applicant to furnish security to the respondent in an appropriate
amount equal to a specified percentage of the value of the goods attached;

(c) issue an order restraining the respondent pendente lite from infringing the
applicant's intellectual property right;

(d) issue a rule nisi calling upon the respondent to show cause before or on a
specified day (which must fall on a date within 20 court days of the
granting of the rule nisi) why an interdict restraining the respondent from

Copyright Juta & Company Limited



infringing the applicant's intellectual property right and any order granting
the applicant further relief, including an order directing the delivery of the
subject goods up to the applicant, should not be granted or confirmed;

(e) order that the applicant, should he or she wish to institute proceedings
against the respondent for the infringement of the applicant's intellectual
property right, must do so not later than the date specified in the order.

(6) If the court has not made an order in terms of subsection (5) (e), an applicant
who wishes to institute the proceedings contemplated in that subsection must do so
within 20 court days of the date of the order made in terms of subsection (4) and
whereby his or her application was granted.

12 Provisions relating to execution of court order authorising search for
counterfeit goods and evidence relevant thereto

(1) When the court in terms of section 11 (4) has issued an order authorising a
search of any place or premises, the respondent will be entitled to have his or her
attorney present during the search and further execution of the order at, on or in such
place or premises, if the presence of that attorney can be secured with due speed after
the sheriff or designated person has arrived at the place or premises with a view to
conducting that search and further executing that order.

(2) The sheriff or designated person, for the purpose of conducting the search, must
be accompanied by the applicant's attorney who, after service, at the place or
premises where the search is to be conducted, of a copy of the application and order
on the respondent, or, if the respondent is not present, on a responsible person
ostensibly in control of such place or premises, must explain the terms of the order to
the respondent or that person and inform him or her that the respondent is entitled to
have his or her attorney present during the execution of the order provided the
presence of the respondent's attorney is secured with due speed.

(3) The sheriff or desighated person conducting the search, must-

(a) prepare an inventory of the subject goods and ancillary materials attached
by him or her on the authority of an order in terms of section 11 (4) and
furnish a copy of the inventory to the applicant and to the respondent;

(b) allow the parties to peruse the ancillary materials that have been so
attached and to make copies thereof or excerpts therefrom; and

(c) allow the parties to inspect the subject goods and to have those goods
tested or analysed on their behalf.

(4) When a search authorised by an order in terms of section 11 (4) has been
completed, the applicant's attorney must, without delay-

(a) make a statement under oath or affirmation in which he or she reports fully
on the conducting of the search and on any other steps taken by him or her
in relation to or pursuant to the search with a view to complying with the
requirements of that order or an order in terms of section 11 (5) and the
requirements imposed by this section, and, where any subject goods or
ancillary materials have been attached on the authority of an order in terms
of section 11 (4), annex to that statement a copy of the inventory prepared
in relation to the relevant subject goods and ancillary materials in
compliance with subsection (3) of this section;
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(b) cause the original of that statement, together with its annex, to be filed in
the office of the registrar of the court in question and cause a certified copy
thereof to be served on the respondent.

13 Court may order unsuccessful claimant in proceedings for infringement of
intellectual property right to pay compensation

(1) Where in any proceedings the claim of a person (hereafter called the erstwhile
applicant) in respect of an infringement of his or her intellectual property right is
dismissed, the court may order the erstwhile applicant to pay appropriate
compensation to the erstwhile respondent for any injury or prejudice caused to or
suffered by him or her in consequence of any measures and steps taken in terms of
section 11 or 12 on the authority of an order contemplated in section 11.

(2) For the purposes of subsection (1) and section 14-

(a) ‘'erstwhile applicant' means the owner of an intellectual property right
who was the successful applicant in any ex parte application brought in
terms of section 11 (1); and

(b) 'erstwhile respondent' means the person against or in relation to whom
relief was sought pursuant to that application.

14 Court may order release of attached subject goods and ancillary materials
in certain circumstances

If an erstwhile applicant does not, before the date specified in an order
contemplated in section 11 (5) (e) or within the period referred to in section 11 (6),
whichever is applicable, institute proceedings against the erstwhile respondent for the
infringement of the erstwhile applicant's intellectual property right, or if, in the case
where those proceedings have been so instituted, the erstwhile applicant's claim has
been dismissed by the court, the court, on the application of the erstwhile respondent
or any other interested person claiming to be entitled to the subject goods and
ancillary materials, may order that such goods and materials be released, respectively,
to the erstwhile respondent or to such interested person who has proved his or her
entitlement thereto.

15 Customs authorities' powers in relation to counterfeit goods being
imported into Republic

(1) The owner of an intellectual property right may apply to the Commissioner for
Customs and Excise (hereafter called the Commissioner), to seize and detain all goods-

(a) which are counterfeit goods featuring, bearing, embodying or incorporating
the subject matter of that intellectual property right or to which the subject
matter of that right has been applied;

(b) and which are imported into or enter the Republic during the period
specified in the application. However, that period may not extend beyond
the last day of the period for which that intellectual property right subsists.

(2) For the purposes of subsection (1), the applicant may furnish to the
Commissioner a specimen of the goods that are protected goods of the nature
contemplated in paragraph (a) of the definition of 'protected goods' in section 1 (1) (if
any) and to which the subject matter of his or her relevant intellectual property right
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relates, and sufficient information and particulars as to the subsistence and extent of
that intellectual property right and as to his or her title to that right.

(3) The Commissioner must consider and deal with an application in terms of
subsection (1) without delay, and must grant the application if satisfied on reasonable
grounds-

(a) that the goods claimed to be protected goods, are prima facie protected
goods;

(b) that the intellectual property right, the subject matter of which relates to
the protected goods, prima facie subsists; and

(c) that the applicant prima facie is the owner of that intellectual property
right.

(4) When an application made in terms of subsection (1) has been granted and
notice thereof given in terms of subsection (5), all goods that are counterfeit goods of
the type with reference to which that application was made (hereafter called the
stipulated goods), or suspected on reasonable grounds to be stipulated goods, and
imported into or entering the Republic from time to time during the period determined
by the Commissioner (which may be shorter than the period applied for), may be
seized and detained by the customs authorities in performing their functions under the
Customs and Excise Act, 1964 (Act 91 of 1964), subject to the provisions of
subsections (6) and (7) of this section.

(5) The Commissioner, by written notice (issued within a reasonable time after
having decided the application) must notify the applicant whether the application has
been granted or refused, and-

(a) if granted, state the period during which any stipulated goods being
imported into or entering the Republic will be made subject to seizure and
become subject to detention under subsection (4);

(b) if refused, state the reasons for the refusal.

(6) For the purposes of acting under subsection (4) in relation to goods that are
stipulated goods or suspected on reasonable grounds to be stipulated goods-

(a) any member of the customs authorities will act mutatis mutandis as if he or
she were an inspector who, in connection with counterfeit goods or alleged
or suspected counterfeit goods, were exercising the powers contemplated in
section 4 (1) on own initiative in terms of section 3 (4);

(b) the following provisions of this Act will apply mutatis mutandis in relation to
any member of the customs authorities, namely-

(i) the provisions in accordance with or subject to which the powers
contemplated in section 4 (1) may be exercised by an inspector so
acting on own initiative;

(ii) the provisions by which any other power or any right, function, duty,
obligation, exemption, indemnity or liability is conferred or imposed
on an inspector so acting.

However, the Minister, at the request of the Minister of Finance acting on
the recommendation of the Commissioner, may by notice in the Gazette
exempt the members of the customs authorities from any of the provisions
made applicable by this paragraph if satisfied that there are suitable and
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appropriate alternative arrangements made by or under the Customs and
Excise Act, 1964, that cover the purpose of the provision from which
exemption is sought.

(7) The customs authorities will not be obliged to act in terms of subsection (4)
unless the owner of the intellectual property right, the subject matter of which is
alleged to be featured or borne by or incorporated or embodied in or to have been
applied to stipulated goods, furnishes to the Commissioner security in the manner and
amount that the Commissioner may require to indemnify the customs authorities and
their members against any liability that may be incurred pursuant to the seizure and
detention of goods or anything done in relation to goods when acting or purportedly
acting under this section, and to cover any expenses that may be incurred in effecting
the seizure and detention of the goods.

(8) The provisions of this Act will not be construed so as to render the customs
authorities or any of their members liable for-

(a) any failure to detect or seize stipulated goods;
(b) the inadvertent release of any such goods; or
(c) any action taken in good faith in respect of such goods.

(9) For the purposes of this section, 'customs authorities' means the South
African Revenue Service in its Division: Customs and Excise, the members of which are
the Commissioner and those officials who are 'officers' within the contemplation of the
definition of 'officer’ in section 1 (1) of the Customs and Excise Act, 1964.

16 Evidence and presumptions

(1) Subject to section 5 (4) (b), any statement taken down or other documentary
evidence procured by an inspector in the course of exercising any power in terms of
section 4 (1), may be made available to a complainant at his or her request. The
complainant may make copies of or extracts from any such statement or documentary
evidence and must return the original statement or document to the inspector.

(2) An inspector may be called as a witness by any party to civil or criminal
proceedings concerning counterfeit goods, or by the court, whenever the inspector’s
conduct, the exercise or performance of his or her powers or duties in terms of section
4 (1), 5, 6, 7 or 9 or the nature of the circumstances in or activities with reference to
which those powers or duties were exercised or performed, is in issue or relevant in
those proceedings.

(3) In any civil proceedings concerning an act of dealing in counterfeit goods by any
person, it will be permissible, if relevant, to present evidence about that person's
conviction on account of an offence founded on the same act of dealing in counterfeit
goods.

(4) (a) A statement in the prescribed form, made under oath or affirmation by an
inspector, to the effect that the goods specified under his or her signature in the
inventory attached to that statement, are goods seized by him or her from a specified
person at a specified place and on a specified date, will, upon production to the court,
be admissible in evidence and be sufficient proof of the facts stated therein in any civil
or criminal proceedings concerning counterfeit goods or any act of dealing therein, if
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relevant to those proceedings and if the inventory has been prepared by the inspector,
and has been certified to be correct, as required by section 7 (1) (a).

(b) If a statement has been produced and handed in as evidence in terms of
paragraph (a), the court, in its discretion and notwithstanding the provisions of that
paragraph, may order that the inspector who made that statement be directed or
subpoenaed to appear before the court to give oral evidence concerning any matter
mentioned or dealt with in that statement.

(5) Where the subsistence of an intellectual property right in respect of protected
goods or any person's title to or interest in such intellectual property right is in issue in
any civil or criminal proceedings concerning counterfeit goods, the subsistence of, title
to or interest in such intellectual property right, where it is alleged-

(a) to encompass the rights in respect of a trade mark as contemplated in
paragraph (a) of the definition of 'intellectual property right' in section 1 (1),
may be proved in accordance with the provisions of sections 49, 50 and 51
of the Trade Marks Act, 1993;

(b) to be copyright in a work, may be proved in accordance with the provisions
of section 26 (12) of the Copyright Act, 1978, which provisions will apply
mutatis mutandis;

(c) to be the exclusive right to use a particular mark, conferred by a notice
issued under section 15 of the Merchandise Marks Act, 1941, may be
proved by producing to the court a copy of the Gazette in which that notice
was published, accompanied by a statement under oath or affirmation
made by the Minister or any officer in the Department of Trade and
Industry designated by the Minister, which is to the effect that such notice
has not been withdrawn or amended in its essence.

However, the provisions of this subsection will not be construed so as to detract
from the power of the court, in relation to any such matter or any aspect thereof-

(i) to require oral evidence to be given;

(ii) in the case of a High Court, to order that the evidence of a person who
resides or is for the time being outside the area of jurisdiction of that Court,
be taken by means of interrogatories.

(6) Where any person who conducts business in protected goods featuring, bearing,
incorporating or embodying the subject matter of a particular intellectual property right
is proved to have been found in possession of suspected counterfeit goods to which the
subject matter of the same intellectual property right has been applied-

(a) itwill, in any civil proceedings concerning an act of dealing in counterfeit
goods founded on that person's possession of the suspected counterfeit
goods, be presumed, until the contrary is proved, that such person was in
possession of the latter goods for the purpose of dealing therein if the
quantity of those goods is more than that which, in the circumstances,
reasonably may be required for his or her private and domestic use;

(b) the same presumption will, in any criminal proceedings arising from that
person's possession of the suspected counterfeit goods, apply mutatis
mutandis unless credible evidence in rebuttal of the fact presumed, is
tendered.
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17 Liability for damage or loss arising pursuant to application of Act

(1) Any person suffering damage or loss caused by the wrongful seizure, removal or
detention of goods alleged to be counterfeit goods, or by any action contemplated in
section 7 (1) (a), (b) or (c) or (2) wrongfully taken by an inspector with reliance on
that section read with section 4 (1), or caused during or pursuant to the seizure,
removal or detention of such goods in terms of this Act, will be entitled to claim
compensation for that damage or loss which claim, subject to subsection (2), will be
against the complainant and not against the State, the inspector or the person in
charge of the counterfeit goods depot where those goods are or were detained.

(2) The State or such inspector or the person in charge of the relevant counterfeit
goods depot, as the case may be, will be liable in respect of a claim contemplated in
subsection (1) only if-

(a) in the seizure or removal of the alleged counterfeit goods, the inspector, or,
in the detention and storage of those goods, that person so in charge or the
inspector (depending on the circumstances), has been grossly negligent; or

(b) the inspector or that person so in charge (as the case may be), in the
seizure, removal, detention or storage of those goods, acted in bad faith.

(3) Any reference in paragraphs (a) and (b) of subsection (2) to an inspector or to a
person in charge of a counterfeit goods depot (however expressed) will be construed
so as to include any person acting on the instruction or under the supervision of the
inspector or the person so in charge, as the case may be.

18 Miscellaneous offences
A person will be guilty of an offence-

(a) upon failing to comply with any request, direction, demand or order made
or given by an inspector in accordance with the provisions of this Act;

(b) when obstructing or hindering an inspector in performing his or her
functions under this Act;

(c) if that person, without the necessary authority, breaks, damages or
tampers with a seal applied by an inspector in terms of this Act or removes
any goods, documents, articles, items, objects or things sealed or
sealed-off by an inspector or detained or stored at a counterfeit goods
depot in terms of this Act; or

(d) when, if asked in terms of section 5 (1) (f) for information or an
explanation relating to a matter within the knowledge of that person, he or
she-

(i) refuses or fails to give that information or explanation; or

(ii) gives information or an explanation knowing it to be false or
misleading.

19 Penalties

(1) Any person convicted of an offence referred to in section 2 (2), will be
punishable-

(a) in the case of a first conviction, with a fine, in respect of each article or
item involved in the particular act of dealing in counterfeit goods to which
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the offence relates, that may not exceed R5 000,00 per article or item, or
with imprisonment for a period that may not exceed three years, or with
both such a fine and such term of imprisonment;

(b) in the case of a second or any subsequent conviction, with a fine, in respect
of each such article or item, that may not exceed R10 000,00 per article or
item, or with imprisonment for a period that may not exceed five years, or
with both such a fine and such term of imprisonment.

(2) Any person convicted of an offence referred to in section 18, will be punishable
with a fine or imprisonment for a period that may not exceed six months.

(3) (a) A court that has convicted a person of an offence contemplated in section 2
(2) must, when considering which penalty to impose, amongst others take into account
any risk to human or animal life, health or safety or danger to property (whether
movable or immovable) that may arise from the presence or use of the counterfeit
goods in question.

(b) Without detracting from the discretion that a court in criminal proceedings
has with regard to sentencing, a court that has convicted any person of an offence
referred to in section 2 (2) may take into account, in mitigation of sentence, any
evidence to the effect that such person, fully, truthfully and to the best of his or her
ability had disclosed to an inspector who acted against him or her in terms of section 4
(1) or to a member of the South African Police Service who investigated that offence,
all information and particulars available to that person in relation to any one or more,
or all, of the following matters (whichever may have been applicable in the
circumstances):

(i) The source from which the counterfeit goods involved in the commission of
the offence, were obtained;

(ii) the identity of the persons involved in the importation, exportation,
manufacture, production or making of those counterfeit goods;

(iii) the identity and, if reasonably demanded, the addresses or whereabouts of
the persons involved in the distribution of those goods;

(iv) the channels for the distribution of those goods.

(4) (a) The Minister may from time to time by notice in the Gazette increase the
amounts of the fines mentioned in paragraphs (a) and (b) of subsection (1).

(b) That notice must be laid on the table in the National Assembly, for its
consideration and approval, within 14 days after the date on which it is published in
the Gazette, if the National Assembly is then in session, or, if it is not then in session,
within 14 days of the commencement of its next session.

20 Orders permissible following conviction of person of offence
contemplated in section 2 (2)

(1) Subject to section 10, the court having convicted a person of an offence
contemplated in section 2 (2) may declare the counterfeit goods in question to be
forfeited to the State or order that those goods and their packaging, and, where
applicable, any tools that were used by or on behalf of the convicted person for the
manufacturing, production or making of those or any other counterfeit goods or for the
unlawful application to goods of the subject matter of any intellectual property right,
be destroyed.
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(2) Any person who submits any counterfeit goods purchased by him or her
(hereafter called the aggrieved person), to an inspector, together with proof of the
price that was paid for those goods, will be entitled to receive payment of a sum of
money equivalent to three times the amount of that price, in the following
circumstances:

(a) The person who had sold those counterfeit goods must have been convicted
of an offence referred to in section 2 (2) founded on the sale of those goods.
Alternatively, an order, against the seller, must have been made in terms of
section 10 (1) (a) directing that those goods be delivered up to the owner
of the intellectual property right, the subject matter of which was unlawfully
applied to those goods, or up to a complainant deriving his or her title from
that owner.

(b) The aggrieved person must have co-operated fully in the prosecution of the
seller for that offence.

(c) When the court having so convicted the seller of those goods or having
made an order in terms of section 10 (1) (a), has also issued an order
awarding that sum of money to the aggrieved person and directing the
seller to pay that award. However, the court must make the latter order if
satisfied that the requirements of paragraphs (a) and (b) have been met.

(3) The provisions of subsection (2) will apply and be applied, mutatis mutandis, in
relation to and for the benefit of any person who, otherwise than by way of a
transaction of purchase and sale, has acquired, in consideration for value given by him
or her, goods that are counterfeit goods.

21 Civil or criminal liability under other laws and institution of civil or
criminal proceedings thereunder not affected by this Act

Subject to the Constitution of the Republic of South Africa, 1996 (Act 108 of 1996),
and the Criminal Procedure Act, 1977 (Act 51 of 1977), the provisions of this Act do
not detract from a person's civil or criminal liability, in terms of any other law, on
account of his or her infringement of any intellectual property right or from the
capacity or competence in terms of any law to institute civil or criminal proceedings in
respect of such infringement.

[S. 21 substituted by s. 3 of Act 25 of 2001.]

22 Minister's power to appoint or designate inspectors

(1) The Minister may appoint any fit and proper person as an inspector for the
purposes of this Act.

(2) (a) The Minister, by notice in the Gazette, may designate any specified class or
category of persons to be inspectors for the purposes of this Act.

(b) The Minister, in a like manner, may amend or withdraw such a notice at any
time.

(3) The Minister or any official acting under the authority of the Minister, must issue
to each of the inspectors contemplated in this section a certificate in the prescribed
form stating that the person in whose name it has been issued has been appointed or
desighated an inspector (as the case may be) in terms of or by virtue of this Act.
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23 Minister's powers regarding counterfeit goods depots

(1) The Minister, by notice in the Gazette, may from time to time designate any
place defined in the notice to be a counterfeit goods depot for the purposes of this Act,
and may in a like manner amend or withdraw such a notice at any time.

(2) The Minister must in respect of a counterfeit goods depot appoint any fit and
proper person as the person in charge of the counterfeit goods depot.

24 Regulations
The Minister may make regulations not inconsistent with the provisions of this Act-

(a) in relation to any matter which, in terms of this Act, may or must be
prescribed;

(b) prescribing any inventory to be prepared or made in terms of this Act;

(c) that may be necessary or expedient for the proper and effective control,
management and administration of a counterfeit goods depot and the
proper care of the goods detained therein;

(d) in relation to the manner or form in which any application (other than any
application to a court of law) is to made in terms of this Act, and may
prescribe forms for that purpose; and

(e) in relation to any other administrative or procedural matters that may be
necessary or expedient for the proper and effective administration of this
Act.

25 This Act binding on State
This Act binds the State.

26 Short title and commencement

This Act will be called the Counterfeit Goods Act, 1997, and will come into operation
on a date to be determined by the President by proclamation in the Gazette.

COUNTERFEIT GOODS AMENDMENT ACT 25 OF 2001
[ASSENTED TO 24 OCTOBER 2001] [DATE OF COMMENCEMENT: 30 OCTOBER 2001]

(English text signed by the President)

ACT

To amend the Counterfeit Goods Act, 1997, so as to amend the definition of
'intellectual property right'; to make further provision regarding an
inspector's powers in relation to counterfeit goods; and to effect a technical
correction; and to provide for matters connected therewith.

1
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Amends section 1 of the Counterfeit Goods Act 37 of 1997 by substituting
paragraph (a) of the definition of ‘intellectual property right'.

2

Amends section 5 of the Counterfeit Goods Act 37 of 1997, as follows: paragraph
(a) substitutes subsection (4) (a); and paragraph (b) inserts subsection (4A).

3
Substitutes section 21 of the Counterfeit Goods Act 37 of 1997.

4 Short title and commencement
This Act is called the Counterfeit Goods Amendment Act, 2001.
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TRADE MARKS ACT 194 OF 1993

[ASSENTED TO 22 DECEMBER 1993] [DATE OF COMMENCEMENT: 1 MAY 1995]

(Afrikaans text signed by the State President)

as amended by
Intellectual Property Laws Amendment Act 38 of 1997
Companies Act 71 of 2008

Regulations under this Act

ACT

To provide for the registration of trade marks, certification trade marks and
collective trade marks; and to provide for incidental matters.

PART I
INTRODUCTION (ss 1-4)

1 Division of Act into parts
This Act is divided into 18 parts, which relate to the following matters respectively:

PART I
PART 11
PART 111
PART IV
PART V
PART VI
PART VII
PART VIII
PART IX
PART X
PART XI
PART XII

PART X111
PART XIV
PART XV
PART XVI
PART XVII
PART XVIII

2 Definitions

Introduction (sections 1 to 4)

Administration (sections 5 to 8)

Registrable Trade Marks (sections 9 to 15)
Application for Registration (sections 16 to 20)
Opposition (section 21)

Register of Trade Marks (sections 22 to 28)
Registration and its Effects (sections 29 to 32)
Infringement (sections 33 to 36)

Duration and Renewal of Registration (section 37)
Permitted Use and Registered Users (section 38)
Assignment and Hypothecation (sections 39 to 41)

Certification Trade Marks and Collective Trade Marks (sections 42 and
43)

Powers and Duties of Registrar (sections 44 to 48)
Evidence (sections 49 to 62)

Appeals to and Powers of Court (sections 53 to 59)
Offences (sections 60 to 62)

International Arrangements (section 63)
Miscellaneous (sections 64 to 72)

(1) In this Act, unless the context otherwise indicates-
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'agent’ means any person whose name has been entered in the register
referred to in section 8 (2), or a patent agent or an attorney;

'assignment’' means assignment by act of the parties concerned, and
'assign’' or 'assignable’' has a corresponding meaning;

'certification trade mark' means a mark registered or deemed to have
been registered under section 42;

'collective trade mark' means a mark registered under section 43;

'Commission' means the Companies and Intellectual Property
Commission, established by section 185 of the Companies Act, 2008;
[Definition of '‘Commission’ inserted by s. 224 (2) of Act 71 of 2008.]

'‘convention country' means any country or group of countries in respect
of which there is in force a proclamation under section 63 declaring such
country or group of countries to be a convention country or convention
countries for the purposes of this Act;

'court' means the Transvaal Provincial Division of the Supreme Court of
South Africa, but in relation to any claim or counterclaim for removal,
amendment or variation of, or other relief affecting any entry in, the
register arising from or forming part of proceedings instituted in any other
division of the said Supreme Court having jurisdiction in relation to the
proceedings, includes that division in respect of such claim or counterclaim;

'deed of security' means a written instrument signed by the proprietor of
a registered trade mark hypothecating the registered trade mark;

'device' means any visual representation or illustration capable of being
reproduced upon a surface, whether by printing, embossing or by any other
means;

'limitation' means any limitation of the exclusive right to the use of a
trade mark given by the registration thereof, including a limitation of that
right as to the mode of use, as to use in relation to goods to be sold, or
otherwise traded in, or as to services to be performed, in any place within
the Republic, or as to use in relation to goods to be exported from the
Republic;

'mark’ means any sign capable of being represented graphically,
including a device, name, sighature, word, letter, numeral, shape,
configuration, pattern, ornamentation, colour or container for goods or any
combination of the aforementioned;

'Minister’' means the Minister of Trade and Industry;

'Paris Convention' means the Paris Convention on the Protection of
Industrial Property of 20 March 1883 as revised or amended from time to
time and as acceded to by the Republic;

'patent agent' means a patent agent registered or deemed to be
registered as such under the Patents Act, 1978 (Act 57 of 1978);

'prescribed’' means prescribed by regulation;

'register' means the register of trade marks kept at the trade marks
office in terms of section 22;

'registered trade mark' means a trade mark registered or deemed to be
registered under this Act;
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'registered user' means a person who is for the time being registered as
such under section 38;

'registrar’' means the Commissioner, appointed in terms of section 189 of
the Companies Act, 2008;
[Definition of ‘registrar’ substituted by s. 224 (2) of Act 71 of 2008.]

'regulation’ means any regulation made under this Act;
'repealed Act' means the Trade Marks Act, 1963 (Act 62 of 1963);

'services’' includes the offering for sale or the sale of goods in the retail
or wholesale trade;

'this Act’ includes the regulations;

'trade mark’, other than a certification trade mark or a collective trade
mark, means a mark used or proposed to be used by a person in relation to
goods or services for the purpose of distinguishing the goods or services in
relation to which the mark is used or proposed to be used from the same
kind of goods or services connected in the course of trade with any other
person;

'trade marks office' means the office of the Commission;
[Definition of 'trade marks office' inserted by s. 224 (2) of Act 71 of 2008.]

'transmission' means transfer by operation of law, not being assignment,
and 'transmit' and 'transmissible' have corresponding meanings.
(2) References in this Act to the use of a mark shall be construed as references to-
(a) the use of a visual representation of the mark;
(b) in the case of a container, the use of such container; and
(c) in the case of a mark which is capable of being audibly reproduced, the use
of an audible reproduction of the mark.

(3) (a) References in this Act to the use of a mark in relation to goods shall be
construed as references to the use thereof upon, or in physical or other relation to,
such goods.

(b) References in this Act to the use of a mark in relation to services shall be
construed as references to the use thereof in any relation to the performance of such
services.

(4) The use or proposed use of a registered trade mark shall include the use or
proposed use of the trade mark in accordance with the provisions of section 38,
whether for the purposes of this Act or at common law.

3 Application of Act to trade marks registered under repealed Act

(1) Subject to the provisions of section 70, this Act shall apply to all trade marks
registered or deemed to be registered under the repealed Act, whether in Part A or
Part B of the register kept under that Act.

(2) All applications and proceedings commenced under the repealed Act shall be
dealt with in accordance with the provisions of that Act as if it had not been repealed.

4 Act binds State
This Act shall bind the State.
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PART II
ADMINISTRATION (ss 5-8)

[S. 5 repealed by s. 224 (2) of Act 71 of 2008.]

6 Registrar of trade marks
(1) The Commission-

(a) may exercise the powers and must perform the duties conferred or imposed
upon the registrar by this Act; and

(b) s responsible for the administration of the trade marks office.
[Sub-s. (1) substituted by s. 224 (2) of Act 71 of 2008.]

[Sub-s. (2) repealed by s. 224 (2) of Act 71 of 2008.]

(3) The Minister may appoint, whenever he may deem it necessary, a judge as
defined in section 1 (1) of the Judges' Remuneration and Conditions of Employment
Act, 1989 (Act 88 of 1989), or a judge who has been discharged from active service in
terms of section 3 of the said Act, or an advocate or an attorney of the Supreme Court
of South Africa, to exercise any power or to perform any duty conferred or imposed
upon the registrar in terms of this Act, and for the purposes of this Act the exercise of
such power or the performance of such duty shall be deemed to have been done by
the registrar.

[Sub-s. (4) repealed by s. 224 (2) of Act 71 of 2008.]

7 Seal of trade marks office

There shall be a seal of the trade marks office, and the impression of the seal shall
be judicially noticed.

8 Unauthorized persons not to act in trade mark matters

(1) The registrar shall permit an agent to perform on behalf of the person for whom
he is agent, any act in connection with registration under this Act or any proceedings
relating thereto, and shall not permit a person other than an agent so to act.

(2) There shall be kept at the trade marks office a register in which shall be entered
the full names and addresses of all persons whose names and addresses were entered
in the register referred to in section 8 (2) of the repealed Act.

PART III
REGISTRABLE TRADE MARKS (ss 9-15)

9 Registrable trade marks

(1) In order to be registrable, a trade mark shall be capable of distinguishing the
goods or services of a person in respect of which it is registered or proposed to be
registered from the goods or services of another person either generally or, where the
trade mark is registered or proposed to be registered subject to limitations, in relation
to use within those limitations.
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(2) A mark shall be considered to be capable of distinguishing within the meaning of
subsection (1) if, at the date of application for registration, it is inherently capable of
so distinguishing or it is capable of distinguishing by reason of prior use thereof.

10 Unregistrable trade marks

The following marks shall not be registered as trade marks or, if registered, shall,
subject to the provisions of sections 3 and 70, be liable to be removed from the
register:

(1) A mark which does not constitute a trade mark;

(2) a mark which-
(a) is not capable of distinguishing within the meaning of section 9; or

(b) consists exclusively of a sign or an indication which may serve, in trade, to
designate the kind, quality, quantity, intended purpose, value, geographical
origin or other characteristics of the goods or services, or the mode or time
of production of the goods or of rendering of the services; or

(c) consists exclusively of a sign or an indication which has become customary
in the current language or in the bona fide and established practices of the
trade;

(3) a mark in relation to which the applicant for registration has no bona fide claim
to proprietorship;

(4) a mark in relation to which the applicant for registration has no bona fide
intention of using it as a trade mark, either himself or through any person permitted or
to be permitted by him to use the mark as contemplated by section 38;

(5) a mark which consists exclusively of the shape, configuration, colour or pattern
of goods where such shape, configuration, colour or pattern is necessary to obtain a
specific technical result, or results from the nature of the goods themselves;
[Para. (5) substituted by s. 59 (a) of Act 38 of 1997.]

(6) subject to the provisions of section 36 (2), a mark which, on the date of
application for registration thereof, or, where appropriate, of the priority claimed in
respect of the application for registration thereof, constitutes, or the essential part of
which constitutes, a reproduction, imitation or translation of a trade mark which is
entitled to protection under the Paris Convention as a well-known trade mark within
the meaning of section 35 (1) of this Act and which is used for goods or services
identical or similar to the goods or services in respect of which the trade mark is
well-known and where such use is likely to cause deception or confusion;

[Para. (6) substituted by s. 59 (b) of Act 38 of 1997.]

(7) a mark the application for registration of which was made mala fide;

(8) (a) a mark which consists of or contains the national flag of the Republic or a
convention country, or an imitation from a heraldic point of view, without the
authorization of the competent authority of the Republic or convention country, as the
case may be, unless it appears to the registrar that use of the flag in the manner
proposed is permitted without such authorization;

(b) a mark which consists of or contains the armorial bearings or any other state
emblem of the Republic or a convention country, or an imitation from a heraldic point
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of view, without the authorization of the competent authority of the Republic or
con-vention country, as the case may be;

(c) a mark which consists of or contains an official sign or hallmark adopted by
the Republic or a convention country, or an imitation from a heraldic point of view, and
which indicates control and warranty, in relation to goods or services of the same or a
similar kind as those in relation to which it indicates control and warranty, without the
authorization of the competent authority of the Republic or convention country, as the
case may be;

(d) a mark which consists of or contains the flag, the armorial bearings or any
other emblem, or an imitation from a heraldic point of view, or the name, or the
abbreviation of the name, of any international organization of which one or more
convention countries are members, without the authorization of the organization
concerned, unless it appears to the registrar that use of the flag, armorial bearings,
other emblem or imitation or the name or abbreviation in the manner proposed, is not
such as to suggest to the public that a connection exists between the organization and
the mark, or is not likely to mislead the public as to the existence of a connection
between the organization and the proprietor of the mark:

Provided that-

(i) paragraphs (b), (c) and (d) shall apply to a state emblem and an
official sign or hallmark of a convention country and an emblem, the
name, or the abbreviation of the name, of an international
organization only if and to the extent that-

(aa) the convention country or international organization, as the case
may be, has notified the Republic in accordance with Article 6ter
of the Paris Convention that it desires to protect that emblem,
official sign or hallmark, name or abbreviation, as the case may
be;

(bb) such notification remains in force; and

(cc) the Republic has not objected to it in accordance with Article
6ter of the Paris Convention or any such objection has been
withdrawn;

(ii) paragraph (b), (c) or (d) shall apply only in relation to applications for
registration made more than two months after receipt of the
notification referred to in paragraph (i) (aa);

(iii) paragraph (b) or (c) shall not prevent the registration of a trade mark
by a citizen of any country who is authorized to make use of a state
emblem or official sign or hallmark of that country, notwithstanding
the fact that it is similar to that of another country;

[Para. (8) substituted by s. 59 (c) of Act 38 of 1997.]

(9) a mark which contains any word, letter or device indicating State patronage;

(10) a mark which contains any mark specified in the regulations as being for the
purposes of this section a prohibited mark;

(11) a mark which consists of a container for goods or the shape, configuration,
colour or pattern of goods, where the registration of such mark is or has become likely
to limit the development of any art or industry;
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(12) a mark which is inherently deceptive or the use of which would be likely to
deceive or cause confusion, be contrary to law, be contra bonos mores, or be likely to
give offence to any class of persons;

(13) a mark which, as a result of the manner in which it has been used, would be
likely to cause deception or confusion;

(14) subject to the provisions of section 14, a mark which is identical to a registered
trade mark belonging to a different proprietor or so similar thereto that the use thereof
in relation to goods or services in respect of which it is sought to be registered and
which are the same as or similar to the goods or services in respect of which such
trade mark is registered, would be likely to deceive or cause confusion, unless the
proprietor of such trade mark consents to the registration of such mark;

(15) subject to the provisions of section 14 and paragraph (16), a mark which is
identical to a mark which is the subject of an earlier application by a different person,
or so similar thereto that the use thereof in relation to goods or services in respect of
which it is sought to be registered and which are the same as or similar to the goods
or services in respect of which the mark in respect of which the earlier application is
made, would be likely to deceive or cause confusion, unless the person making the
earlier application consents to the registration of such mark;

(16) a mark which is the subject of an earlier application as contemplated in
paragraph (15), if the registration of that mark is contrary to existing rights of the
person making the later application for registration as contemplated in that paragraph;

(17) a mark which is identical or similar to a trade mark which is already registered
and which is well-known in the Republic, if the use of the mark sought to be registered
would be likely to take unfair advantage of, or be detrimental to, the distinctive
character or the repute of the registered trade mark, notwithstanding the absence of
deception or confusion, unless the proprietor of such trade mark consents to the
registration of such mark:

[Para. (17) substituted by s. 59 (d) of Act 38 of 1997.]

Provided that a mark shall not be refused registration by virtue of the provisions of
paragraph (2) or, if registered, shall not be liable to be removed from the register by
virtue of the said provisions if at the date of the application for registration or at the
date of an application for removal from the register, as the case may be, it has in fact
become capable of distinguishing within the meaning of section 9 as a result of use
made of the mark.

11 Registration to be in respect of particular goods or services

(1) A trade mark shall be registered in respect of goods or services falling in a
particular class or particular classes in accordance with the prescribed classification:
Provided that the rights arising from the registration of a trade mark shall be
determined in accordance with the prescribed classification applicable at the date of
registration thereof.

(2) Where a trade mark has, either before or after the commencement of this Act,
been registered as contemplated in subsection (1) and, during the subsistence of that
registration, the prescribed classification in accordance with which the trade mark was
registered as aforesaid is revised or is replaced by a new classification, the proprietor
of the trade mark may, at any time, apply in the prescribed manner for revision, in
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accordance with the revised or new classification, of the class or classes in which the
trade mark is registered.
[Sub-s. (2) substituted by s. 60 of Act 38 of 1997.]

(3) If the revised or new classification referred to in subsection (2) results in two or
more identical trade marks owned by the same proprietor which were under the
previous registration registered in separate classes, falling within a single class, such
marks shall, if they have the same registration date, be consolidated as one
registration in the revised or new class, or if as a result of the revised or new
classification a trade mark is required to be recorded in more than one class, such
mark shall be deemed to be separately registered in each such class and shall be
treated as a separate trade mark for the purposes of renewal thereof in each class.

12 Name or representation of person

Where application is made for registration of a trade mark which consists of or
includes the name or representation of a person, the registrar may require the
applicant to furnish him with the consent of that person or, where such person is
deceased, of his legal representative, to the name or representation appearing in the
trade mark.

[S. 13 repealed by s. 61 of Act 38 of 1997.]

14 Honest concurrent use

(1) In the case of honest concurrent use or of other special circumstances which
may make it proper to do so, the registrar may, on application in the prescribed
manner, register, subject to such conditions and limitations, if any, as he may think fit
to impose, a trade mark the registration of which would otherwise offend against the
provisions of paragraph (6), (14), (15) or (17) of section 10.

(2) In the case of a trade mark which is sought to be removed from the register on
the ground that it offends against the provisions of paragraph (6), (14), (15) or (17) of
section 10, the court or the registrar, as the case may be, may, in the case of honest
concurrent use or of other special circumstances which make it proper to do so, refuse
to remove the trade mark from the register.

15 Registration subject to disclaimer

If a trade mark contains matter which is not capable of distinguishing within the
meaning of section 9, the registrar or the court, in deciding whether the trade mark
shall be entered in or shall remain on the register, may require, as a condition of its
being entered in or remaining on the register-

(a) that the proprietor shall disclaim any right to the exclusive use of all or any
portion of any such matter to the exclusive use of which the registrar or the
court holds him not to be entitled; or

(b) that the proprietor shall make such other disclaimer or memorandum as the
registrar or the court may consider necessary for the purpose of defining
his rights under the registration:
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Provided that no disclaimer or memorandum on the register shall affect any rights of
the proprietor of a trade mark except such as arise out of the registration of the trade
mark in respect of which the disclaimer is made.

PART IV
APPLICATION FOR REGISTRATION (ss 16-20)

16 Application for registration

(1) An application for registration of a trade mark shall be made to the registrar in
the prescribed manner.

(2) Subject to the provisions of this Act, the registrar shall-
(a) accept;
(b) accept, subject to such amendments, modifications, conditions or

limitations, as he may deem fit;
(c) provisionally refuse; or
(d) refuse,
the application.
(3) The registrar shall advise an applicant for registration in writing within a

reasonable period from the date of the application of his decision in terms of
subsection (2).

(4) In the case of an acceptance in terms of subsection (2) (b) or a refusal in terms
of subsection (2) (d), the registrar shall, on application by the applicant in the
prescribed manner, state in writing the grounds for his decision.

(5) The registrar or the court, as the case may be, may at any time, whether before
or after acceptance of the application, correct any error in or in connection with the
application, or may permit the applicant to amend his application upon such conditions
as the registrar or the court, as the case may be, may think fit.

17 Advertisement of accepted application

When an application for registration of a trade mark has been accepted, the
applicant shall, as soon as may be after acceptance, cause the application as accepted
to be advertised in the prescribed manner.

18 Registration of parts of trade marks

(1) Where the proprietor of a trade mark claims to be entitled to the exclusive use
of any part thereof separately, he may apply to register the whole and any such part
as separate trade marks.

(2) Each such separate trade mark must satisfy all the requirements for registration
of a trade mark under this Act and shall for all purposes be a registered trade mark.
19 Proposed use of trade mark by body corporate to be established

(1) No application for the registration of a trade mark in respect of any goods or
services shall be refused, nor shall acceptance thereof be withheld, on the ground only
that the applicant does not use or propose to use the trade mark, if the registrar is
satisfied that a body corporate is about to be established and that the applicant
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intends to assign the trade mark to the body corporate with a view to the use thereof
in relation to those goods or services by the body corporate: Provided that the trade
mark shall only be registered once the registrar has been placed in a position to
register the assignment in terms of section 40 simultaneously with the registration of
the trade mark.

(2) For the purposes of subsection (1) (a) of section 27 the intention referred to in
that subsection shall, in relation to a trade mark registered by virtue of subsection (1)
of this section, be an intention on the part of the applicant that the trade mark be used
by the body corporate concerned.

20 Non-completed applications

(1) If, by reason of default on the part of the applicant, after acceptance of the
application, the registration of a trade mark has not been completed within six months
from the date of such acceptance, the registrar shall give notice of the non-completion
to the applicant, and, if at the expiration of two months from that notice or of such
further time as the registrar may allow, the registration is not completed, the
application shall be deemed to have been abandoned.

(2) If the application is refused or is conditionally accepted and the applicant,
having been advised of the registrar's objection to the application, or of his conditions
for acceptance, fails to take such steps as are available to him under this Act within
three months of the date of such advice, or such further time as the registrar may
allow, the application shall be deemed to have been abandoned.

PART V
OPPOSITION (s 21)

21 Opposition to registration

Any interested person may, within three months from the date of the advertisement
of an application in terms of section 17 or within such further time as the registrar may
allow, oppose the application in the manner prescribed.

PART VI
REGISTER OF TRADE MARKS (ss 22-28)
22 Register

(1) There shall be kept at the trade marks office a register of trade marks, in a form
decided by the registrar, in which shall be entered the prescribed particulars.

(2) The register kept under the repealed Act and existing at the commencement of
this Act shall be incorporated with and form part of the register kept under this Act.

(3) The register shall comprise all trade marks which are registered or are deemed
to be registered under this Act.

(4) The register shall be open at all convenient times during office hours to
inspection by the public.

(5) A certified copy of an entry in the register shall be given to any person who
applies for such a copy in the prescribed manner.
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23 Amendment of register

(1) The registrar may correct any error in the register made by an official of his
office.

(2) The registrar may, on request made in the prescribed manner by the registered
proprietor of a trade mark, amend or alter the register by-

(a) correcting any error in the name or address of the registered proprietor of
the trade mark or any error in the register relating to such trade mark;

(b) altering the name or address or address for service of the registered
proprietor who has changed his name or address or address for service;

(c) cancelling the registration of the trade mark;

(d) deleting any goods or services or classes of goods or services from those in
respect of which the trade mark is registered; or

(e) entering a disclaimer or memorandum relating to the trade mark which
does not in any way extend the rights given by the registration of the trade
mark.

(3) The registrar may, on request made in the prescribed manner by the registered
proprietor or a registered user of a trade mark, enter in the register any change in the
name or address of such registered user.

24 General power to rectify entries in register

(1) In the event of non-insertion in or omission from the register of any entry, or of
an entry wrongly made in or wrongly remaining on the register, or of any error or
defect in any entry in the register, any interested person may apply to the court or, at
the option of the applicant and subject to the provisions of section 59, in the
prescribed manner, to the registrar, for the desired relief, and thereupon the court or
the registrar, as the case may be, may make such order for making, removing or
varying the entry as it or he may deem fit.

(2) The court or the registrar, as the case may be, may in any proceedings under
this section decide any question that may be necessary or expedient to decide in
connection with the rectification of the register.

(3) In the event of the registrar being satisfied that any entry relating to the
registration, assignment or transmission of a trade mark has been secured mala fide or
by misrepresentation or that any such entry was wrongly made or wrongly remains on
the register, he shall also have /ocus standi to apply to the court under the provisions
of this section.

25 Alteration of registered trade mark

(1) The registered proprietor of a trade mark may apply in the prescribed manner to
the registrar for leave to add to or alter the trade mark in any manner not substantially
affecting the identity thereof, and the registrar may refuse leave or may grant it on
such terms and subject to such limitations as he may think fit.

(2) (a) The registrar shall require the applicant to advertise the grant of the
application in the prescribed manner.
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(b) Any interested person may, within three months from the date of the
advertisement or such further period as the registrar may allow, object in the
prescribed manner, to the grant of the application.

26 Power to remove or vary registration for breach of condition

(1) Any interested person may apply for the removal from the register, or a
variation, of a registered trade mark if its proprietor or any person permitted to use it
in terms of section 38 fails to comply with any condition entered in the register in
relation to its registration.

(2) Such application may be made to the court or to the registrar.
(3) The registrar has locus standi to make such application to the court.

(4) The registrar or the court may make such order for removing or varying the
registration of the trade mark as he or it may deem fit.

27 Removal from register on ground of non-use

(1) Subject to the provisions of section 70 (2), a registered trade mark may, on
application to the court, or, at the option of the applicant and subject to the provisions
of section 59 and in the prescribed manner, to the registrar by any interested person,
be removed from the register in respect of any of the goods or services in respect of
which it is registered, on the ground either-

(a) that the trade mark was registered without any bona fide intention on the
part of the applicant for registration that it should be used in relation to
those goods or services by him or any person permitted to use the trade
mark as contemplated by section 38, and that there has in fact been no
bona fide use of the trade mark in relation to those goods or services by
any proprietor thereof or any person so permitted for the time being up to
the date three months before the date of the application;

(b) that up to the date three months before the date of the application, a
continuous period of five years or longer has elapsed from the date of issue
of the certificate of registration during which the trade mark was registered
and during which there was no bona fide use thereof in relation to those
goods or services by any proprietor thereof or any person permitted to use
the trade mark as contemplated in section 38 during the period concerned;
or

(c) subject to such notice as the court or the registrar, as the case may be,
shall direct, and subject to the provisions of the regulations, that, in the
case of a trade mark registered in the name of a body corporate, or in the
name of a natural person, such body corporate was dissolved, or such
natural person died, not less than two years prior to the date of the
application and that no application for registration of an assignment of such
trade mark has been made in terms of section 40.

[Sub-s. (1) amended by s. 62 (a) of Act 38 of 1997.]

(2) The registrar or the court may refuse an application made under paragraph (c)
of subsection (1) in relation to any goods or services if it is shown that the trade mark
is used or proposed to be used in relation to such goods or services by a successor in
title of the registered proprietor.
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(3) In the case of an application in terms of paragraph (a) or (b) of subsection (1)
the onus of proving, if alleged, that there has been relevant use of the trade mark shall
rest upon the proprietor thereof.

(4) An applicant shall not be entitled to rely for the purposes of paragraph (b) of
subsection (1) on any non-use of a trade mark that is shown to have been due to
special circumstances in the trade and not to any intention not to use or to abandon
the trade mark in relation to the goods or services to which the application relates.

(5) Subsection (1) (a) and (b) does not apply to a trade mark in respect of which
protection may be claimed under the Paris Convention as a well-known trade mark
within the meaning of section 35 (1) of this Act.

[Sub-s. (5) added by s. 62 (b) of Act 38 of 1997.]

28 Date of removal and partial removal

(1) Any order granted by the registrar or the court in relation to any entry in or
omission from the register shall be deemed to operate from-

(a) the date of the application for such order; or

(b) if the registrar or the court, as the case may be, is satisfied that grounds
for such order existed at an earlier date, that date.

(2) Where under this Act any grounds for the removal of the registration of a trade
mark exist in respect of only some of the goods or services for which the trade mark is
registered, the removal shall relate to those goods or services only.

PART VII
REGISTRATION AND ITS EFFECTS (ss 29-32)

29 Registration

(1) When an application for registration of a trade mark has been accepted and
advertised in the prescribed manner and either-

(a) the application has not been opposed and the time for notice of opposition
has expired; or

(b) the application has been opposed and has been granted,

the registrar shall register the trade mark as on the date of the lodging of the
application for registration, and that date shall, subject to the provisions of section 63,
for the purposes of this Act be deemed to be the date of registration: Provided that
where it appears to the registrar, having regard to matters which came to his notice
after acceptance of an application, that the trade mark has been accepted in error, he
may withdraw the acceptance and proceed as if the application had not been accepted.

(2) On the registration of a trade mark, the registrar shall issue to the applicant a
certificate in the prescribed form of the registration thereof sealed with the seal of the
trade marks office.

30 Certain trade marks to be associated so as to be assignable and
transmissible as a whole only

(1) Where a trade mark that is registered or is the subject of an application for
registration so resembles another trade mark that is registered or is the subject of an
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application for registration in the name of the same proprietor that the use of both
such trade marks by different persons in relation to goods or services in respect of
which they are respectively registered or proposed to be registered would be likely to
deceive or cause confusion, the registrar may at any time require that the trade marks
be entered in the register as associated trade marks.

(2) Where a trade mark and any part or parts thereof are, by virtue of subsection
(1) of section 18, registered as separate trade marks in the name of the same
proprietor, they shall be deemed to be, and shall be registered as, associated trade
marks.

(3) Any association of a trade mark with any other trade mark registered in the
name of the same proprietor shall be deemed to be an association with all trade marks
associated with that other trade mark.

[Sub-s. (3) substituted by s. 63 of Act 38 of 1997.]

(4) Trade marks that are registered as, or that are deemed by virtue of this Act to
be, associated trade marks shall only be assignable or transmissible together and not
separately, but they shall for all other purposes be deemed to have been registered as
separate marks.

(5) On application made in the prescribed manner by the registered proprietor of
two or more trade marks registered as associated trade marks, the registrar may
dissolve the association as regards any of them if he is satisfied that there would be no
likelihood of deception or confusion being caused if that trade mark were used by
another person in relation to any of the goods or services in respect of which it is
registered, and may amend the register accordingly.

31 Use of one associated or substantially identical trade mark equivalent to
use of another

(1) When under the provisions of this Act use of a registered trade mark is required
to be proved for any purpose, the registrar or the court, as the case may be, may, if
and so far as he or it deems fit, accept proof of the use of an associated registered
trade mark or of the trade mark with additions or alterations not substantially affecting
its identity, as equivalent to proof of the use required to be proved.

(2) The use of the whole of a registered trade mark shall for the purposes of this Act
be deemed to be the use also of any registered trade mark being a part thereof and
registered in the name of the same proprietor by virtue of subsection (1) of section 18.

32 Limitation of trade mark as to particular colours

(1) A trade mark may be limited in whole or in part to a particular colour or colours,
and in case of any application for the registration of a trade mark the fact that the
trade mark is so limited shall be taken into consideration in deciding whether it is
capable of distinguishing.

(2) If and in so far as a trade mark is registered without limitation of colour, it shall
be deemed to be registered for all colours.

PART VIII
INFRINGEMENT (ss 33-36)
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33 Registration a condition precedent to an action for infringement

No person shall be entitled to institute any proceedings under section 34 in relation
to a trade mark not registered under this Act: Provided that nothing in this Act shall
affect the rights of any person, at common law, to bring any action against any other
person.

34 Infringement of registered trade mark

(1) The rights acquired by registration of a trade mark shall be infringed by-

(a) the unauthorized use in the course of trade in relation to goods or services
in respect of which the trade mark is registered, of an identical mark or of a
mark so nearly resembling it as to be likely to deceive or cause confusion;

(b) the unauthorized use of a mark which is identical or similar to the trade
mark registered, in the course of trade in relation to goods or services
which are so similar to the goods or services in respect of which the trade
mark is registered, that in such use there exists the likelihood of deception
or confusion;

(c) the unauthorized use in the course of trade in relation to any goods or
services of a mark which is identical or similar to a trade mark registered, if
such trade mark is well known in the Republic and the use of the said mark
would be likely to take unfair advantage of, or be detrimental to, the
distinctive character or the repute of the registered trade mark,
notwithstanding the absence of confusion or deception: Provided that the
provisions of this paragraph shall not apply to a trade mark referred to in
section 70 (2).

(2) A registered trade mark is not infringed by-

(a) any bona fide use by a person of his own name, the name of his place of
business, the name of any of his predecessors in business, or the name of
any such predecessor's place of business.

(b) the use by any person of any bona fide description or indication of the kind,
quality, quantity, intended purpose, value, geographical origin or other
characteristics of his goods or services, or the mode or time of production
of the goods or the rendering of the services;

(c) the bona fide use of the trade mark in relation to goods or services where it
is reasonable to indicate the intended purpose of such goods, including
spare parts and accessories, and such services;

(d) the importation into or the distribution, sale or offering for sale in the
Republic of goods to which the trade mark has been applied by or with the
consent of the proprietor thereof;

(e) the bona fide use by any person of any utilitarian features embodied in a
container, shape, configuration, colour or pattern which is registered as a
trade mark;

(f)  the use of a trade mark in any manner in respect of or in relation to goods
to be sold or otherwise traded in, or services to be performed, in any place,
or in relation to goods to be exported to any market, or in any other
manner in relation to which, having regard to any conditions or limitations
entered in the register, the registration does not extend;
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(g) the use of any identical or confusingly or deceptively similar trade mark
which is registered:

Provided that paragraph (a) shall not apply to the name of any juristic person whose
name was registered after the date of registration of the trade mark: Provided further
that the use contemplated in paragraph (a), (b) or (c) is consistent with fair practice.

(3) Where a trade mark registered in terms of this Act has been infringed, any High
Court having jurisdiction may grant the proprietor the following relief, namely-

(a) an interdict;
(b) an order for removal of the infringing mark from all material and, where the

infringing mark is inseparable or incapable of being removed from the
material, an order that all such material be delivered up to the proprietor;

(c) damages, including those arising from acts performed after advertisement
of the acceptance of an application for registration which, if performed after
registration, would amount to infringement of the rights acquired by
registration;

(d) inlieu of damages, at the option of the proprietor, a reasonable royalty
which would have been payable by a licensee for the use of the trade mark
concerned, including any use which took place after advertisement of the
acceptance of an application for registration and which, if taking place after
registration, would amount to infringement of the rights acquired by
registration.

[Para. (d) substituted by s. 64 (b) of Act 38 of 1997.]
[Sub-s. (3) amended by s. 64 (a) of Act 38 of 1997.]

(4) For the purposes of determining the amount of any damages or reasonable
royalty to be awarded under this section, the court may direct an enquiry to be held
and may prescribe such procedures for conducting such enquiry as it may deem fit.

(5) Before a person institutes proceedings in terms of this section he shall give
notice in writing of his intention to do so to every user concerned whose name is
recorded in the register, and any such registered user shall be entitled to intervene in
such proceedings and to recover any damages he may have suffered as a result of the
infringement.

35 Protection of well-known marks under Paris Convention

(1) References in this Act to a trade mark which is entitled to protection under the
Paris Convention as a well-known trade mark, are to a mark which is well known in the
Republic as being the mark of-

(a) a person who is a national of a convention country; or

(b) a person who is domiciled in, or has a real and effective industrial or
commercial establishment in, a convention country,

whether or not such person carries on business, or has any goodwill, in the Republic.

(1A) In determining for the purposes of subsection (1) whether a trade mark is
well-known in the Republic, due regard shall be given to the knowledge of the trade
mark in the relevant sector of the public, including knowledge which has been obtained
as a result of the promotion of the trade mark.

[Sub-s. (1A) inserted by s. 65 (a) of Act 38 of 1997.]
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(2) A reference in this Act to the proprietor of such a mark shall be construed
accordingly.

(3) The proprietor of a trade mark which is entitled to protection under the Paris
Convention as a well-known trade mark is entitled to restrain the use in the Republic of
a trade mark which constitutes, or the essential part of which constitutes, a
reproduction, imitation or translation of the well-known trade mark in relation to goods
or services which are identical or similar to the goods or services in respect of which
the trade mark is well known and where the use is likely to cause deception or
confusion.

(4) Where, by virtue of section 10 (8), the authorization of the competent authority
of a convention country or an international organization is required for the registration
of a mark as a trade mark, such authority or organization is entitled to restrain the use
in the Republic of such a mark without such authorization.

[Sub-s. (4) added by s. 65 (b) of Act 38 of 1997.]

36 Saving of vested rights

(1) Nothing in this Act shall allow the proprietor of a registered trade mark to
interfere with or restrain the use by any person of a trade mark identical with or nearly
resembling it in respect of goods or services in relation to which that person or a
predecessor in title of his has made continuous and bona fide use of that trade mark
from a date anterior-

(a) to the use of the first-mentioned trade mark in relation to those goods or
services by the proprietor or a predecessor in title of his; or

(b) to the registration of the first-mentioned trade mark in respect of those
goods or services in the name of the proprietor or a predecessor in title of
his,

whichever is the earlier, or to object (on such use being proved) to the trade mark of
that person being registered in respect of those goods or services under section 14.

(2) Nothing in this Act shall allow the proprietor of a trade mark entitled to
protection of such trade mark under the Paris Convention as a well-known trade mark,
to interfere with or restrain the use by any person of a trade mark which constitutes,
or the essential parts of which constitute, a reproduction, imitation or translation of the
well-known trade mark in relation to goods or services in respect of which that person
or a predecessor in title of his has made continuous and bona fide use of the trade
mark from a date anterior to 31 August 1991 or the date on which the trade mark of
the proprietor has become entitled, in the Republic, to protection under the Paris
Convention, whichever is the later, or to object (on such use being proved) to the
trade mark of that person being registered in relation to those goods or services under
section 14.

PART IX
DURATION AND RENEWAL OF REGISTRATION (s 37)
37 Duration and renewal of registration

(1) The registration of a trade mark shall be for a period of 10 years, but may be
renewed from time to time in accordance with the provisions of this section.
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(2) The registrar shall, on application made by the registered proprietor of a
registered trade mark in the prescribed manner and within the prescribed period,
renew the registration of the trade mark for a period of 10 years from the date of
expiration of the original registration or of the last renewal of registration, as the case
may be, which date is in this section referred to as 'the expiration of the last
registration': Provided that, in the case of an application made in terms of section 63,
the date of the original registration shall, for the purposes of this subsection, be
deemed to be the date of lodgement of the application at the trade marks office.

(3) At the prescribed time before the expiration of the last registration of a trade
mark, the registrar shall send notice in the prescribed manner to the registered
proprietor at his address for service of the date of expiration and the conditions as to
payment of fees and otherwise upon which a renewal of registration may be obtained,
and, if at the expiration of the time prescribed those conditions have not been duly
complied with, the registrar may remove the trade mark from the register subject to
such conditions, if any, as to its restoration to the register as may be prescribed.

(4) Where a trade mark has been removed from the register for non-payment of the
fee for renewal, it shall, nevertheless, for the purpose of any application for the
registration of a trade mark during one year next following the date of the expiration of
the last registration, be deemed to be a trade mark that is already on the register:
Provided that the foregoing provisions of this subsection shall not have effect where
the registrar is satisfied that there has been no bona fide use of the trade mark that
has been removed during the two years immediately preceding the date of the
expiration of the last registration.

PART X
PERMITTED USE AND REGISTERED USERS (s 38)

38 Permitted use and registered users

(1) Where a registered trade mark is used by a person other than the proprietor
thereof with the licence of the proprietor, such use shall be deemed to be permitted
use for the purposes of subsection (2).

(2) The permitted use of a trade mark referred to in subsection (1) shall be deemed
to be use by the proprietor and shall not be deemed to be use by a person other than
the proprietor for the purposes of section 27 or for any other purpose for which such
use is material under this Act or at common law.

(3) Subject to the provisions of this section, a person, other than the proprietor of a
registered trade mark, who uses such trade mark with the licence of the proprietor,
may be registered as a registered user thereof in respect of all or any of the goods or
services in respect of which the trade mark is registered.

(4) Subject to any agreement subsisting between the parties, a registered user of a
registered trade mark shall be entitled to call upon the proprietor thereof to institute
infringement proceedings, and, if the proprietor refuses or neglects to do so within two
months after being so called upon, the registered user may institute proceedings, as
contemplated in section 34, in his own name as if he were the proprietor, citing the
proprietor as a co-defendant, but a proprietor so cited shall not be liable for any costs
unless he enters an appearance and takes part in the proceedings.
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(5) In all proceedings relating to a registered trade mark, the registration of a
person as a registered user shall be prima facie evidence that the use of the registered
trade mark by him is permitted use as contemplated by subsection (1).

(6) Where it is proposed that a person shall be registered as a registered user of a
trade mark, the proprietor shall apply in writing to the registrar in the prescribed
manner giving particulars of-

(a) the name and address of the proposed registered user;

(b) the relationship, existing or proposed, between the proprietor and the
proposed registered user; and

(c) the goods or services in respect of which the person is to be registered as a
registered user of the trade mark.

(7) When the requirements of subsection (6) have been complied with, the registrar
shall register the proposed registered user as a registered user in respect of the
relevant goods or services.

(8) Without derogating from the provisions of section 24, the registration of a
person as a registered user-

(a) may be cancelled or varied by the registrar on application in writing in the
prescribed manner by the registered proprietor or by such registered user
or by any other registered user of the trade mark;

(b) shall be cancelled by the registrar where the trade mark in respect of which
such person has been registered has been assigned and application has in
terms of section 40 been made for registration of the assignment, unless
the subsequent proprietor registered in terms of the said section requests
the registrar in the prescribed manner not to cancel any such registration
and furnishes the registrar with the particulars referred to in paragraph (b)
of subsection (6).

(9) The registrar may at any time cancel the registration of a person as a registered
user of a trade mark, in respect of any goods or services in respect of which the trade
mark is no longer registered.

(10) The provisions of this section shall also apply to all trade marks registered
under the repealed Act.

PART XI
ASSIGNMENT AND HYPOTHECATION (ss 39-41)

39 Powers of, and restrictions on, assignment and transmission

(1) Subject to any rights appearing from the register, a registered trade mark is
assignable and transmissible, either in connection with or without the goodwill of the
business concerned in the goods or services in respect of which it has been registered.

(2) A registered trade mark is assignable and transmissible in respect of all or some
of the goods or services in respect of which it is registered.

(3) The assignment or transmission of a registered trade mark shall be subject to
any deed of security hypothecating it.
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(4) If, as a result of the assignment or transmission of a registered trade mark, the
use of the trade mark by different persons in the Republic or elsewhere would give rise
to the likelihood of deception or confusion, section 10 (13) shall apply.

[Sub-s. (4) substituted by s. 66 (a) of Act 38 of 1997.]

(5) Notwithstanding anything to the contrary contained in subsections (1) and (2)
and subject to the provisions of subsection (4), where a trade mark which is the
subject of a pending application for registration has subsequent to the date of the
application been assigned or transmitted, the registrar may, on application in the
prescribed manner, and subject to such conditions as he may deem necessary, allow
the person entitled to such trade mark by reason of such assignment or transmission,
to be substituted as applicant for registration of the trade mark.

[Sub-s. (6) deleted by s. 66 (b) of Act 38 of 1997.]

(7) No assignment of a registered trade mark or a trade mark which is the subject
of an application for registration shall be of any force or effect unless it is in writing
and signed by or on behalf of the assignor.

40 Registration of assignments and transmissions

(1) Where a person becomes entitled by assignment or transmission to a registered
trade mark, he shall make application on the form prescribed to the registrar to
register his title, and the registrar shall on receipt of the application and of proof of
title to his satisfaction, register him as the proprietor of the trade mark and shall cause
particulars of the assignment or transmission to be entered in the register.

(2) Every application to register an assignment or transmission in terms of
subsection (1) shall recite the effective date of such assignment or transmission, and if
application is made more than 12 months after such date, the applicant shall be liable
to pay such penalty as may be prescribed.

41 Hypothecation and attachment
(1) A registered trade mark may be hypothecated by a deed of security.

(2) A registered trade mark may be attached to found or confirm jurisdiction for the
purposes of any proceedings before the Transvaal Provincial Division of the Supreme
Court of South Africa or the magistrate's court for the district of Pretoria and may be
attached and sold in execution pursuant to an order of any such court.

(3) (a) Where a deed of security has been lodged with the registrar in the
prescribed manner, the registrar shall endorse the register to that effect.

(b) Such endorsement shall record the name and address of the person in whose
favour the deed of security has been granted and the nature and duration thereof.

(4) A deed of security in respect of which an endorsement has been made in
accordance with the provisions of subsection (3) shall have the effect of a pledge of
the trade mark to the person or persons in whose favour the deed of security has been
granted.

(5) An assignment or transmission of a registered trade mark in respect of which a
deed of security has been endorsed in terms of subsection (3) shall not, without the
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written consent of the person in whose favour the deed of security has been granted,
be registered by the registrar in terms of section 40.

(6) Where the debt or obligation secured by a deed of security in respect of which
the register has been endorsed in terms of subsection (3) has been discharged, any
person may apply to the registrar in the prescribed manner for the removal from the
register of any endorsement in relation thereto made under subsection (3).

PART XII
CERTIFICATION TRADE MARKS AND COLLECTIVE TRADE MARKS
(ss 42-43)

42 Certification trade marks

(1) A mark capable of distinguishing, in the course of trade, goods or services
certified by any person in respect of kind, quality, quantity, intended purpose, value,
geographical origin or other characteristics of the goods or services, or the mode or
time of production of the goods or of rendering of the services, as the case may be,
from goods or services not so certified, shall, on application in the prescribed manner,
be registrable as a certification trade mark in respect of such first-mentioned goods or
services, in the name, as proprietor thereof, of that person: Provided that a mark may
not be so registered in the name of a person who carries on a trade in the goods or
services in respect of which registration is sought.

(2) Subject to the provisions of this section, the provisions of this Act shall, except
in so far as is otherwise provided, and in so far as they can be applied, apply to a
certification trade mark.

43 Collective trade marks

(1) A mark capable of distinguishing, in the course of trade, goods or services of
persons who are members of any association from goods or services of persons who
are not members thereof, shall, on application in the manner prescribed and subject to
the provisions of this section, be registrable as a collective trade mark in respect of
such first-mentioned goods or services in the name of such association as the
proprietor thereof.

(2) Geographical names or other indications of geographical origin may be
registered as collective trade marks.

(3) Subject to the provisions of this section, the provisions of this Act shall, except
in so far as is otherwise provided, and in so far as they can be applied, apply to a
collective trade mark.

PART XIII
POWERS AND DUTIES OF REGISTRAR (ss 44-48A)

44 Venue of proceedings

Any proceedings before the registrar under this Act shall be heard and disposed of
by him at the trade marks office: Provided that if it be made to appear to him by any
party that the proceedings may more conveniently or fitly be heard and disposed of in
another place, he may hear and dispose of the proceedings in such other place.
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45 General powers of registrar

(1) The registrar shall, in connection with any proceedings before him, have all such
powers and jurisdiction as are possessed by a single judge in a civil action before the
Transvaal Provincial Division of the Supreme Court.

(2) Where no provision is contained in this Act on any matter of procedure, the
registrar shall apply the rules governing procedure in the Transvaal Provincial Division
of the Supreme Court.

(3) Whenever by this Act any time is specified within which any act is to be
performed or thing is to be done by any person, the registrar may, on application by
that person and unless otherwise expressly provided, extend the time either before or
after its expiration.

(4) Where any party to any proceedings before the registrar neither resides nor
carries on business in the Republic, the registrar may order him to give security for the
costs of the proceedings and, in default of such security being given, may dismiss the
application or opposition, as the case may be.

46 Power of registrar to allow amendment of document

(1) The registrar may at any time before the registration of a trade mark permit the
amendment of any document relating to any application or proceedings before him on
such terms as to costs or otherwise as he may think just.

(2) If rights in a trade mark which is the subject of a pending application, have been
acquired by a body corporate subsequent to the date of application, the registrar may,
on good cause shown, permit amendment of the application by the substitution of the
name of the body corporate as applicant for registration, notwithstanding that such
body corporate was not in existence as at the date of the application.

47 Duty of registrar in exercising discretionary power to give opportunity to
applicant of being heard

Whenever any discretionary power is by this Act given to the registrar, he shall not
exercise that power adversely to any person without giving that person an opportunity
of being heard personally or by his agent.

48 Taxation of costs awarded by registrar

Any costs awarded by the registrar shall be taxed by a taxing officer of the
Transvaal Provincial Division of the Supreme Court and payment thereof may be
enforced in the same manner as if they were costs allowed by a judge of that division.

48A List of emblems of convention countries and international organizations

(1) The registrar shall keep a list of-

(a) all state emblems and official signs and hallmarks of convention countries;
and

(b) all emblems, names and abbreviations of names of international
organizations,

which are protected in terms of the Paris Convention by virtue of notification to the
Republic in accordance with Article 6ter of the Convention.
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(2) The list referred to in subsection (1) shall be open at all convenient times during
office hours to inspection by the public.
[S. 48A inserted by s. 67 of Act 38 of 1997.]

PART XIV
EVIDENCE (ss 49-52)

49 Register to be prima facie evidence

Any register kept under this Act shall be prima facie evidence of any matters
directed or authorized by this Act to be inserted in that register.

50 Certificate of registrar to be prima facie evidence

(1) A certificate purporting to be under the hand of the registrar as to any entry,
matter or thing which he is authorized by this Act to make or do, shall be prima facie
evidence of the entry having been made and of the contents thereof and of the matter
or thing having been done or left undone.

(2) Printed or written copies or extracts purporting to be copies of or extracts from
any register or book or document relating to trade marks and kept in the trade marks
office and certified by the registrar and sealed with the seal of that office, shall be
admitted in evidence in all courts and proceedings without further proof or production
of the originals.

51 Registration to be prima facie evidence of validity

In all legal proceedings relating to a registered trade mark (including applications
under section 24) the fact that a person is registered as the proprietor of the trade
mark shall be prima facie evidence of the validity of the original registration of the
trade mark and of all subsequent assignments and transmissions thereof.

[S. 51 substituted by s. 68 of Act 38 of 1997.]

52 Certification of validity

(1) If in any proceedings the validity of any registration of a trade mark is in issue,
the court finding that registration to be valid, may certify to that effect.

(2) If in any subsequent proceedings the validity of that registration is
unsuccessfully attacked by any party, that party shall, unless the court otherwise
directs, pay to the other party his full costs, charges and expenses as between agent
or attorney and client so far as that registration is concerned.

PART XV
APPEALS TO AND POWERS OF COURT (ss 53-59)

53 Recourse to court, and appeals

(1) Without derogating from the provisions of subsection (2), any person aggrieved
by any decision or order of the registrar may, within a period of three months after the
date of any such decision or order, apply to the Transvaal Provincial Division of the
Supreme Court for relief, and the said court shall have the power to consider the
merits of any such matter, to receive further evidence, and to make any order as it
may deem fit.

Copyright Juta & Company Limited



(2) Any party to any opposed proceedings before the registrar may appeal to the
Transvaal Provincial Division of the Supreme Court against any decision or order
pursuant to such proceedings.

(3) In addition to any other powers conferred upon it by this Act, the Transvaal
Provincial Division of the Supreme Court may in relation to such appeal-

(a) confirm, vary or reverse the order or decision appealed against, as justice
may require;

(b) if the record does not furnish sufficient evidence or information for the
determination of the appeal, remit the matter to the registrar with
instructions in regard to the taking of further evidence or the setting out of
further information;

(c) order the parties or either of them to produce at some convenient time in
the said court such further proof as shall to it seem necessary or desirable;
or

(d) take any other course which may lead to the just, speedy and as far as may
be possible inexpensive settlement of the case; and
(e) make such order as to costs as justice may require.

(4) Every appeal to the Transvaal Provincial Division of the Supreme Court from a
decision or order of the registrar shall be noted and prosecuted in the manner
prescribed by law for appeals to that division against a civil order or decision of a
single judge of that division, save that-

(a) no leave to appeal to the said division shall be necessary;

(b) the period within which such appeal shall be noted shall be three months
after the date of the decision or order;

(c) the appeal shall be prosecuted within six weeks from the date upon which it
was noted:

Provided that the said division may, on application and on good cause shown, allow
such extension of time for noting or prosecuting the appeal as it may deem necessary.

(5) The parties to proceedings before the registrar shall be deemed to be parties to
civil proceedings for the purposes of the Supreme Court Act, 1959 (Act 59 of 1959).

(6) Every appeal to the Appellate Division of the Supreme Court by virtue of
subsection (5) shall be governed by the Supreme Court Act, 1959, and shall be noted
and prosecuted in the manner prescribed by law for appeals to the said division in civil
proceedings.

54 Power to order production of certificate of registration

In addition to any other powers conferred upon it by this Act, the court may in
relation to any application or appeal under this Act order any party to deliver to the
court or to the registrar the certificate of registration of any trade mark.

55 Notice to registrar of application to court

Before any application is made to the court for an order involving the performance
of any act by the registrar or affecting any entry in the register, the applicant shall in
the manner prescribed give the registrar at least 14 days' notice before the hearing of
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such application: Provided that the registrar may, in his discretion, waive such notice
or accept such shorter notice as he may in the circumstances deem sufficient.

56 Registrar's appearance in proceedings involving rectification of register

(1) In any legal proceeding in which the relief sought includes alteration or
rectification of the register, the registrar shall have the right to appear and be heard,
and shall appear if so directed by the court.

(2) Unless otherwise directed by the court, the registrar, in lieu of appearing and
being heard, may submit to the court a statement in writing signed by him, giving
particulars of the proceedings before him in relation to the matters in issue or of the
grounds of any decision given by him affecting such matters or of the practice of the
trade marks office in like cases or of such other matters relevant to the issues and
within his knowledge as registrar, as he thinks fit, and the statement shall be deemed
to form part of the evidence in the proceedings.

57 Court's power to review registrar's decision

The Transvaal Provincial Division of the Supreme Court shall have power to review
any decision or ruling of the registrar made under this Act.

58 Discretion of court in appeals

In any appeal to the court under this Act against a decision of the registrar, the
court shall have power to exercise the same discretionary powers as under this Act are
conferred upon the registrar.

59 Procedure in cases of option to apply to court or registrar
(1) Where under any provision of this Act an applicant has an option to make an
application either to the court or to the registrar-

(a) if proceedings concerning the trade mark in question are pending before the
court, the application must be made to the court;

(b) if in any other case the application is made to the registrar, he may, at any
stage of the proceedings, refer the application to the court, or he may, after
hearing the parties, determine the question between them.

(2) Where proceedings in terms of section 21, 24, 26, 27 or 38 (8) are pending
before the registrar, the registrar may in his discretion refer the proceedings to the
court, and shall refer the proceedings to the court on written application of all the
parties to such proceedings.

PART XVI
OFFENCES (ss 60-62)

60 Penalties for fraud in relation to registers
Any person who-

(a) makes or causes to be made a false entry in any register kept under this
Act;

(b) makes or causes to be made a writing falsely purporting to be a copy of an
entry in any such register; or
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(c) produces or tenders or causes to be produced or tendered as evidence any
such entry or copy thereof knowing it to be false,

shall be guilty of an offence and liable on conviction to a fine, or to imprisonment for a
period not exceeding 12 months.

61 Penalty for making false statements for purpose of deceiving or
influencing registrar or other officer

Any person who-

(a) for the purpose of deceiving the registrar or any officer in the execution of
the provisions of this Act; or

(b) for the purpose of procuring or influencing the doing or omission of
anything in relation to this Act or any matter thereunder,

makes a false statement or representation knowing it to be false, shall be guilty of an
offence and liable on conviction to a fine, or to imprisonment for a period not
exceeding 12 months.

62 Penalty for falsely representing trade mark as registered

(1) Any person who makes a representation-

(a) with respect to a mark not being a registered trade mark, to the effect that
it is a registered trade mark;

(b) with respect to a part of a registered trade mark not being a part separately
registered as a trade mark, to the effect that it is so registered;

(c) to the effect that a registered trade mark is registered in respect of any
goods or services in respect of which it is not registered; or

(d) to the effect that the registration of a trade mark gives an exclusive right to
the use thereof in any circumstances in which, having regard to limitations
entered in the register, the registration does not give that right,

shall be guilty of an offence and liable on conviction to a fine, or to imprisonment for a
period not exceeding 12 months.

(2) For the purposes of this section, the use in the Republic in relation to a trade
mark of the word 'registered’ or of any abbreviation thereof or of any other word or
letter which might reasonably be construed as referring to registration, including the
symbol R, shall be deemed to import a reference to registration in the register except-

(a) where that word, abbreviation, letter or symbol is used in physical
association with other words delineated in characters at least as large as
those in which that word, abbreviation, letter or symbol is delineated and
indicating that the reference is to registration as a trade mark under the
laws of a country outside the Republic being a country under the laws of
which the registration referred to is in fact in force;

(b) where that word (being a word other than the word ‘registered"),
abbreviation, letter or symbol is of itself such as to indicate that the
reference is to such registration as is referred to in paragraph (a); or

(c) where the word, abbreviation, letter or symbol is used in relation to a mark
registered as a trade mark under the laws of a country outside the Republic
and in relation to goods to be exported to that country.
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PART XVII
INTERNATIONAL ARRANGEMENTS (s 63)

63 International arrangements

(1) The State President may, with a view to the fulfilment of a treaty, convention,
arrangement or engagement, by proclamation in the Gazette declare that any country
or group of countries specified in the proclamation is a convention country or are
convention countries for the purposes of all or any of the provisions of this Act.

(2) For the purposes of subsection (1) every territory for whose international
relations another country is responsible shall be deemed to be a country in respect of
which a declaration may be made under that subsection.

(3) Any person who has applied for registration of a trade mark in a convention
country, or his legal representative or assignee, shall, in priority to other applicants, be
entitled to registration of the trade mark under this Act, and the registration shall have
the same date as the date of the first application in the convention country: Provided
that-

(a) application is made within six months after the date on which the
application was made in the convention country; and

(b) nothing in this section contained shall entitle the proprietor of the trade
mark to recover damages for infringements happening prior to the actual
date on which the application was first advertised in the prescribed manner.

(4) Where applications have been made for the registration of a trade mark in two
or more convention countries, the period of six months referred to in subsection (1)
shall be reckoned from the date on which the earliest of those applications was made.

(5) Where a person has applied for protection for a trade mark by an application
which-
(a) in accordance with the terms of a treaty subsisting between any two or
more convention countries, is equivalent to an application duly made in any
one of those convention countries; or

(b) in accordance with the law of any convention country, is equivalent to an
application duly made in that convention country,

he shall be deemed for the purposes of this section to have applied in any of those
convention countries or in that convention country.

(6) The registration of a trade mark shall not be invalidated by reason only of the
use of the trade mark in the Republic during the period specified in this section as that
within which application may be made.

(7) The application for the registration of a trade mark under this section shall be
made in the same manner as an ordinary application under this Act, except that proof
of application in a convention country shall be established in the manner prescribed.

(8) A right to priority as contemplated in subsection (3) may be assigned or
otherwise transmitted.

PART XVIII
MISCELLANEOUS (ss 64-72)
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64 Use of trade mark for export trade

The application of a trade mark in the Republic to goods to be exported from the
Republic and any other act performed in the Repubilic in relation to goods to be so
exported which, if performed in relation to goods to be sold or otherwise traded in
within the Republic, would constitute use of a trade mark therein, shall be deemed to
constitute use of the trade mark in relation to those goods for any purpose for which
such use is material under this Act or at common law.

65 Payment of prescribed fee to be made before acts performed or
documents issued

Whenever under this Act any prescribed fee is payable in respect of any application,
registration, matter or document, the registrar may refuse to perform the act or to
receive or to issue the document, as the case may be, until the fee payable in respect
thereof is paid.

66 Address for service

(1) With every application or notice of opposition under this Act, the applicant or
objector, as the case may be, shall furnish a comprehensive address (not being a post
box or private bag number) within the Republic as an address for service, which shall,
for all purposes of the application or the notice of opposition, be deemed to be the
address of the applicant or of the objector, as the case may be, and all documents in
relation to the application or notice of opposition may be served by leaving them at or
sending them to the address for service of the applicant or of the objector, as the case
may be.

(2) The address for service furnished by an applicant in terms of this section shall
be deemed to be the domicilium citandi et executandi of such applicant for the
purposes of proceedings relating to any entry made in the register in pursuance of the
application.

(3) Any address for service may be changed by notice to the registrar on the form
prescribed.

67 Calculation of periods of time

(1) Any period of time specified by this Act as running from the performance of any
act shall be reckoned as commencing on the day next following the performance of
that act.

(2) Whenever the last day on which, in terms of this Act, any act may or is required
to be performed or any document may or is required to be lodged, falls on a day on
which the trade marks office is closed, that act may be performed or that document
may be lodged on the next following day on which the trade marks office is open for
the transaction of business.

68 Persons under disability

If any person is, by reason of minority, lunacy or other disability, incapable of
making any declaration or performing any act required or permitted by this Act, then
the guardian, curator or other legal representative (if any) of such person or, if there
be none, any person appointed by the court upon application on behalf of the person
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under disability or on behalf of any other person interested in the making of such
declaration or performing such act may make the declaration or a declaration as nearly
corresponding thereto as circumstances permit, and perform the act in the name and
on behalf of the person under disability, and all acts performed by such substitute shall,
for the purposes of this Act, be as effectual as if performed by the person for whom he
is substituted.

69 Fees, regulations, forms and classification of goods

(1) The Minister may prescribe a tariff of the fee which shall be payable to the
registrar in respect of any application, registration, matter or document, and the fee
shall be payable as so prescribed.

(2) The Minister may also make regulations, not inconsistent with this Act, as to all
matters, including forms and a schedule of classification of goods or services, which by
this Act are required or permitted to be prescribed or which are necessary or
convenient for giving effect to the provisions of this Act or for the conduct of any
business relating to the trade marks office established by this Act.

(3) If Parliament resolves within 30 days after any such tariff or regulation has been
laid on the Table thereof in accordance with law, that any item of the tariff or that the
regulation be disallowed, such item or regulation shall thereupon become of no effect,
without prejudice to the validity of anything done in the meanwhile thereunder or to
the power to make a new tariff or regulation.

70 Transitional provisions

(1) Subject to the provisions of section 3, and except as expressly otherwise
provided in this Act, the validity of the original entry of a trade mark on the register of
trade marks existing at the commencement of this Act shall be determined in
accordance with the laws in force at the date of such entry.

(2) A trade mark which has been validly registered in terms of the provisions of
section 53 of the repealed Act shall, from the date of commencement of this Act, be
deemed to be a trade mark registered in terms of this Act, but shall not be removed
from the register in terms of the provisions of paragraph (4) of section 10 or of section
27 within a period of 10 years from the date of commencement of this Act.

71 Repeal of laws
The following laws are hereby repealed:

(1) The Trade Marks Act, 1963 (Act 62 of 1963);
(2) the Trade Marks Amendment Act, 1971 (Act 46 of 1971);
(3) the Trade Marks Amendment Act, 1979 (Act 37 of 1979);

(4) the expression '62 of 1963', and the words and expressions opposite thereto,
appearing in the First Schedule to the Transfer of Powers and Duties of the State
President Act, 1986 (Act 97 of 1986); and

(5) the Trade Marks Amendment Act, 1991 (Act 65 of 1991).

72 Short title and commencement
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This Act shall be called the Trade Marks Act, 1993, and shall come into operation on
a date fixed by the State President by proclamation in the Gazette.
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COPYRIGHT ACT 98 OF 1978

[ASSENTED TO 20 JUNE 1978] [DATE OF COMMENCEMENT: 1 JANUARY 1979]
(Unless otherwise indicated)

(Afrikaans text signed by the State President)

as amended by
Copyright Amendment Act 56 of 1980
Copyright Amendment Act 66 of 1983
Copyright Amendment Act 52 of 1984
Copyright Amendment Act 39 of 1986
Copyright Amendment Act 13 of 1988
Copyright Amendment Act 61 of 1989
Copyright Amendment Act 125 of 1992
Intellectual Property Laws Amendment Act 38 of 1997
Copyright Amendment Act 9 of 2002
Companies Act 71 of 2008

Regulations under this Act
ACT

To regulate copyright and to provide for matters incidental thereto.

ARRANGEMENT OF SECTIONS
Sections
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2-22 Copyright in original works

CHAPTER 2
23-28 Infringements of copyright and remedies

CHAPTER 3
29-36 Copyright Tribunal

CHAPTER 4
37-38 Extension or restriction of operation of Act

CHAPTER 5
39-47 Miscellaneous provisions

1 Definitions
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(1) In this Act, unless the context otherwise indicates-
'adaptation’, in relation to-
(a) a literary work, includes-

(i) in the case of a non-dramatic work, a version of the work in which it is
converted into a dramatic work;

(ii) in the case of a dramatic work, a version of the work in which it is
converted into a non-dramatic work;

(iii) a translation of the work; or

(iv) a version of the work in which the story or action is conveyed wholly
or mainly by means of pictures in a form suitable for reproduction in a
book or in a newspaper, magazine or similar periodical;

(b) a musical work, includes any arrangement or transcription of the work, if
such arrangement or transcription has an original creative character;

(c) an artistic work, includes a transformation of the work in such a manner
that the original or substantial features thereof remain recognizable;

(d) a computer program includes-

(i) a version of the program in a programming language, code or
notation different from that of the program; or

(ii) a fixation of the program in or on a medium different from the
medium of fixation of the program;
[Para. (d) added by s. 1 (a) of Act 125 of 1992.]

'arbitration’ means arbitration in accordance with the provisions of the
Arbitration Act, 1965 (Act 42 of 1965);

'artistic work' means, irrespective of the artistic quality thereof-
(a) paintings, sculptures, drawings, engravings and photographs;
(b) works of architecture, being either buildings or models of buildings; or

(c) works of craftmanship not falling within either paragraph (a) or (b);
[Para. (c) substituted by s. 1 (a) of Act 66 of 1983 and by s. 1 (b) of Act 125 of 1992.]

'author’, in relation to-

(a) aliterary, musical or artistic work, means the person who first makes or
creates the work;
(b) a photograph, means the person who is responsible for the composition of
the photograph;
(c) asound recording, means the person by whom the arrangements for the
making of the sound recording were made;
[Para. (c) substituted by s. 1 (c) of Act 125 of 1992.]
(d) a cinematograph film, means the person by whom the arrangements for the
making of the film were made;
(e) a broadcast, means the first broadcaster;
[Para. (e) substituted by s. 1 (c) of Act 125 of 1992.]
(f) a programme-carrying signal, means the first person emitting the signal to
a satellite;
[Para. (f) substituted by s. 1 (c) of Act 125 of 1992.]

(g) a published edition, means the publisher of the edition;
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[Para. (g) added by s. 1 (a) of Act 52 of 1984.]

(h) aliterary, dramatic, musical or artistic work or computer program which is
computer-generated, means the person by whom the arrangements
necessary for the creation of the work were undertaken;

[Para. (h) added by s. 1 (d) of Act 125 of 1992.]

(i) acomputer program, the person who exercised control over the making of
the computer program;
[Para. (i) added by s. 1 (d) of Act 125 of 1992.]

'broadcast’, when used as a noun, means a telecommunication service of
transmissions consisting of sounds, images, signs or signals which-

(a) takes place by means of electromagnetic waves of frequencies of lower than
3000 GHz transmitted in space without an artificial conductor; and

(b) is intended for reception by the public or sections of the pubilic,
and includes the emitting of programme-carrying signals to a satellite, and, when
used as a verb, shall be construed accordingly;
[Definition of 'broadcast’ substituted by s. 1 (e) of Act 125 of 1992 and by s. 50 (a) of Act 38
of 1997.]
'broadcaster' means a person who undertakes a broadcast;
[Definition of ‘broadcaster’ substituted by s. 50 (b) of Act 38 of 1997.]

'building’ includes any structure;

'cinematograph film' means any fixation or storage by any means
whatsoever on film or any other material of data, signals or a sequence of
images capable, when used in conjunction with any other mechanical,
electronic or other device, of being seen as a moving picture and of
reproduction, and includes the sounds embodied in a sound-track
associated with the film, but shall not include a computer program;

[Definition of ‘cinematograph film' substituted by s. 1 (f) of Act 125 of 1992 and by s. 50 (c) of

Act 38 of 1997.]
'collecting society' means a collecting society established under this Act;
[Definition of ‘collecting society' inserted by s. 1 (a) of Act 9 of 2002.]

'‘computer program' means a set of instructions fixed or stored in any
manner and which, when used directly or indirectly in a computer, directs
its operation to bring about a result;

[Definition of ‘computer program' inserted by s. 1 (g) of Act 125 of 1992.]

'copy' means a reproduction of a work, and, in the case of a literary,
musical or artistic work, a cinematograph film or a computer program, also
an adaptation thereof: Provided that an object shall not be taken to be a
copy of a work of architecture unless the object is a building or a model of
a building;

[Definition of ‘copy’ substituted by s. 1 (h) of Act 125 of 1992.]

'‘copyright' means copyright under this Act;

'Corporation’ ......
[Definition of 'Corporation’ deleted by s. 50 (d) of Act 38 of 1997.]

'country’ includes any colony, protectorate or territory subject to the
authority or under the suzerainty of any other country, and any territory
over which trusteeship is exercised;
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'derived signal’ is a signal obtained by modifying the technical
characteristics of the emitted signal, whether or not there have been one or
more intervening fixations;

'diffusion service' means a telecommunication service of transmissions
consisting of sounds, images, signs or signals, which takes place over wires
or other paths provided by material substance and intended for reception
by specific members of the public; and diffusion shall not be deemed to
constitute a performance or a broadcast or as causing sounds, images,
signs or signals to be seen or heard; and where sounds, images, signs or
signals are displayed or emitted by any receiving apparatus to which they
are conveyed by diffusion in such manner as to constitute a performance or
a causing of sounds, images, signs or signals to be seen or heard in public,
this shall be deemed to be effected by the operation of the receiving
apparatus;

‘distribution’, in relation to a programme-carrying signal, means any
operation by which a distributor transmits a derived signal to the general
public or any section thereof;

[Definition of 'distribution’ substituted by s. 1 (i) of Act 125 of 1992.]

‘distributor’, in relation to a programme-carrying signal, means the
person who decides that the transmission of the derived signal to the
general public or any section thereof shall take place;

[Definition of 'distributor’ substituted by s. 1 (j) of Act 125 of 1992.]

'dramatic work' includes a choreographic work or entertainment in dumb
show, if reduced to the material form in which the work or entertainment is
to be presented, but does not include a cinematograph film as distinct from
a scenario or script for a cinematograph film;

'drawing’' includes any drawing of a technical nature or any diagram,
map, chart or plan;
[Definition of 'drawing’ substituted by s. 1 (b) of Act 66 of 1983.]

'emitted signal' means a signal which goes to a satellite;
[Definition of ‘emitted signal' substituted by s. 1 (k) of Act 125 of 1992.]

'engraving’ includes any etching, lithograph, woodcut, print or similar
work, but does not include a photograph;

'exclusive licence' means a licence authorizing a licensee, to the
exclusion of all other persons, including the grantor of the licence, to
exercise a right which by virtue of this Act would, apart from the licence, be
exercisable exclusively by the owner of the copyright; and 'exclusive
licensee' shall be construed accordingly;

'infringing copy’, in relation to-

(a) aliterary, musical or artistic work or a published edition, means a copy

thereof;

(b) a sound recording, means a record embodying that recording;

(c) acinematograph film, means a copy of the film or a still photograph made
therefrom;
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(d) a broadcast, means a cinematograph film of it or a copy of a cinematograph
film of it or a sound recording of it or a record embodying a sound recording
of it or a still photograph made therefrom; and

(e) acomputer program, means a copy of such computer program,
being in any such case an article the making of which constituted an infringement of
the copyright in the work, recording, cinematograph film, broadcast or computer
program or, in the case of an imported article, would have constituted an
infringement of that copyright if the article had been made in the Republic;

[Definition of 'infringing copy' amended by s. 1 (b) of Act 52 of 1984 and substituted by s. 1
(1) of Act 125 of 1992.]

'judicial proceedings' means proceedings before any court, tribunal or
person having by law power to hear, receive and examine evidence on
oath;

'licence’ ......

[Definition of ‘'licence’ deleted by s. 1 (m) of Act 125 of 1992.]

'licence scheme’, for the purposes of Chapter 3, in relation to licences of
any description, means a scheme prepared by one or more licensing bodies,
setting out the classes of cases in which they are willing, or the person on
whose behalf they act is willing, to grant licences of that description, and
the charges, if any, and terms and conditions subject to which licences may
be granted in those classes of cases, and includes anything in the nature of
such a scheme, whether described as a scheme or as a tariff or by any
other name;

[Definition of 'licence scheme' substituted by s. 1 (n) of Act 125 of 1992.]

'licensing body' ......
[Definition of 'licensing body' deleted by s. 1 (0) of Act 125 of 1992.]

'literary work' includes, irrespective of literary quality and in whatever
mode or form expressed-

(a) novels, stories and poetical works;

(b) dramatic works, stage directions, cinematograph film scenarios and
broadcasting scripts;

(c) textbooks, treatises, histories, biographies, essays and articles;

(d) encyclopaedias and dictionaries;

(e) letters, reports and memoranda;

(f) lectures, speeches and sermons; and

(g) tables and compilations, including tables and compilations of data stored or
embodied in a computer or a medium used in conjunction with a computer,
[Para. (g) substituted by s. 50 (e) of Act 38 of 1997.]
but shall not include a computer program;
[Definition of 'literary work® substituted by s. 1 (p) of Act 125 of 1992.]

'Minister' means the Minister of Trade and Industry;
[Definition of 'Minister' substituted by s. 1 (c) of Act 66 of 1983, by s. 1 of Act 13 of 1988 and
by s. 1 (b) of Act 9 of 2002.]
'musical work' means a work consisting of music, exclusive of any words
or action intended to be sung, spoken or performed with the music;
[Definition of 'musical work® inserted by s. 1 (g) of Act 125 of 1992.]
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'‘performance’ includes any mode of visual or acoustic presentation of a
work, including any such presentation by the operation of a loudspeaker, a
radio, television or diffusion receiver or by the exhibition of a
cinematograph film or by the use of a record or by any other means, and in
relation to lectures, speeches and sermons, includes delivery thereof; and
references to 'perform’ in relation to a work shall be construed accordingly:
Provided that 'performance’ shall not include broadcasting or
rebroadcasting or transmitting a work in a diffusion service;

[Definition of ‘performance’ substituted by s. 1 (r) of Act 125 of 1992.]

'photograph’ means any product of photography or of any process
analogous to photography, but does not include any part of a
cinematograph film;

'plate’ includes any stereotype, stone, block, mould, matrix, transfer,
negative, record, disc, storage medium or any version of a work of

whatsoever nature used to make copies;
[Definition of 'plate’ substituted by s. 1 (s) of Act 125 of 1992.]

'‘prescribed’' means prescribed by or under this Act;

'‘programme’, in relation to a programme-carrying signal, means a body
of live or recorded material consisting of images or sounds or both,
embodied in a signal;

[Definition of ‘programme’ substituted by s. 1 (t) of Act 125 of 1992.]

'‘programme-carrying signal' means a signal embodying a program which
is emitted and passes through a satellite;

[Definition of ‘programme-carrying signal’ inserted by s. 1 (u) of Act 125 of 1992.]

'‘prospective owner’, in relation to copyright, means a person who shall
be entitled to the copyright, wholly or partially, in a work in which
copyright does not yet subsist or whose entitlement to the copyright which
does exist shall become effective upon a future event;

'published edition' means the first print by whatever process of a
particular typographical arrangement of a literary or musical work;
[Definition of 'published edition® inserted by s. 1 (c) of Act 52 of 1984.]

'qualified person' means a qualified person within the meaning of section
3(1);
'rebroadcasting’' means the simultaneous or subsequent broadcasting by

one broadcaster of the broadcast of another broadcaster;
[Definition of 'rebroadcasting' substituted by s. 50 (f) of Act 38 of 1997.]

'record' means any disc, tape, perforated role or other device in or on
which sounds, or data or signals representing sounds, are embodied or
represented so as to be capable of being automatically reproduced or
performed therefrom;

[Definition of 'record’ substituted by s. 50 (g) of Act 38 of 1997.]

'Registrar' means the Commissioner appointed in terms of section 189 of
the Companies Act, 2008;

[Definition of 'Registrar’ substituted by s. 224 (2) of Act 71 of 2008.]

'regulation’ means a regulation made under this Act;

'reproduction’, in relation to-
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(a) aliterary or musical work or a broadcast, includes a reproduction in the
form of a record or a cinematograph film;

(b) an artistic work, includes a version produced by converting the work into a
three-dimensional form or, if it is in three dimensions, by converting it into
a two-dimensional form;

(c) any work, includes a reproduction made from a reproduction of that work,
[Para. (c) added by s. 1 (d) of Act 66 of 1983.]

and references to 'reproduce’' and 'reproducing’ shall be construed accordingly;

'satellite’ means any device in extra-terrestrial space capable of
transmitting signals;

'signal' means an electronically generated carrier capable of transmitting
programmes;

'sculpture’ includes any cast or model made for purposes of sculpture;

'sound recording' means any fixation or storage of sounds, or data or
signals representing sounds, capable of being reproduced, but does not
include a sound-track associated with a cinematograph film;

[Definition of 'sound recording’ substituted by s. 1 (v) of Act 125 of 1992 and by s. 50 (h) of
Act 38 of 1997.]
'this Act’ includes the regulations;

'work' a work contemplated in section 2;
[Definition of 'work' inserted by s. 1 (w) of Act 125 of 1992.]

'work of joint authorship' means a work produced by the collaboration of
two or more authors in which the contribution of each author is not
separable from the contribution of the other author or authors;

'writing' includes any form of notation, whether by hand or by printing,
typewriting or any similar process.

(2) Any reference in this Act to a sound-track associated with a cinematograph film
shall be construed as a reference to any record of sounds which is incorporated in any
print, negative, tape or other article on which the film or part of it, in so far as it
consists of visual images, is recorded or which is issued by the author of the film for
use in conjunction with such an article.

(2A) Any reference in this Act to the doing of any act in relation to any work shall,
unless the context otherwise indicates, be construed as a reference also to the doing of
any such act in relation to any substantial part of such work.

[Sub-s. (2A) inserted by s. 1 of Act 56 of 1980.]

(3) The provisions of this Act shall with reference to any act or omission outside the
territorial limits of the Republic by or on any ship or aircraft registered under any law
in the Republic apply in the same manner as it applies with reference to acts or
omissions within the territorial limits of the Repubilic.

(4) Notwithstanding the provisions of paragraph (i) of the definition of 'author’ in
subsection (1), the author of a computer program made before the date of
commencement of the Copyright Amendment Act, 1992, shall be deemed to be the
person who first made or created the program, but if such computer program is
original and has been published by a qualified person, such person shall be presumed
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to be the owner of the copyright subsisting in the computer program concerned, unless
the contrary is proved.
[Sub-s. (4) added by s. 1 (x) of Act 125 of 1992.]

(5) For the purposes of this Act the following provisions shall apply in connection
with the publication of a work:

(a) Subject to paragraph (e), a work shall be deemed to have been published if
copies of such work have been issued to the public with the consent of the
owner of the copyright in the work in sufficient quantities to reasonably
meet the needs of the public, having regard to the nature of the work.

(b) Publication of a cinematograph film or sound recording is the sale, letting,
hire or offer for sale or hire, of copies thereof.

(c) A publication shall not be treated as being other than the first publication
by reason only of an earlier publication elsewhere within a period of 30
days.

(d) Publication shall not include-

(i) a performance of a musical or dramatic work, cinematograph film or
sound recording;

(ii) a public delivery of a literary work;

(iii) a transmission in a diffusion service;
(iv) a broadcasting of a work;

(v) an exhibition of a work of art;

(vi) a construction of a work of architecture.

(e) For the purposes of sections 6, 7 and 11 (b) [sic], a work shall be deemed
to be published if copies thereof have been issued to the public.
[Sub-s. (5) added by s. 1 (x) of Act 125 of 1992.]
[Date of commencement of s. 1: 30 June 1978.]

CHAPTER 1
COPYRIGHT IN ORIGINAL WORKS (ss 2-22)

2 Works eligible for copyright
(1) Subject to the provisions of this Act, the following works, if they are original,
shall be eligible for copyright-
(a) literary works;
(b) musical works;
(c) artistic works;

(d) cinematograph films;
[Para. (d) substituted by s. 2 (a) of Act 125 of 1992.]

(e) sound recordings;
(f)  broadcasts;
(g) programme-carrying signals;

(h) published editions;
[Para. (h) added by s. 2 of Act 52 of 1984.]

(i)  computer programs.
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[Para. (i) added by s. 2 (b) of Act 125 of 1992.]
[Sub-s. (1) amended by s. 2 (a) of Act 56 of 1980.]

(2) A work, except a broadcast or programme-carrying signal, shall not be eligible
for copyright unless the work has been written down, recorded, represented in digital

data or signals or otherwise reduced to a material form.
[Sub-s. (2) substituted by s. 2 (b) of Act 56 of 1980, by s. 2 (c) of Act 125 of 1992 and by s.
51 of Act 38 of 1997.]

(2A) A broadcast or a programme-carrying signal shall not be eligible for copyright
until, in the case of a broadcast, it has been broadcast and, in the case of a
programme-carrying signal, it has been transmitted by a satellite.

[Sub-s. (2A) inserted by s. 2 (d) of Act 125 of 1992.]

(3) A work shall not be ineligible for copyright by reason only that the making of the
work, or the doing of any act in relation to the work, involved an infringement of
copyright in some other work.

3 Copyright by virtue of nationality, domicile or residence, and duration of
copyright

(1) Copyright shall be conferred by this section on every work, eligible for copyright,
of which the author or, in the case of a work of joint authorship, any one of the
authors is at the time the work or a substantial part thereof is made, a qualified person,
that is-

(a) in the case of an individual, a person who is a South African citizen or is
domiciled or resident in the Republic; or
(b) in the case of a juristic person, a body incorporated under the laws of the
Republic:
Provided that a work of architecture erected in the Republic or any other artistic work
incorporated in a building or any other permanent structure in the Republic, shall be

eligible for copyright, whether or not the author was a qualified person.
[Sub-s. (1) substituted by s. 3 (a) of Act 125 of 1992.]

(2) The term of copyright conferred by this section shall be, in the case of-

(a) literary or musical works or artistic works, other than photographs, the life
of the author and fifty years from the end of the year in which the author
dies: Provided that if before the death of the author none of the following
acts had been done in respect of such works or an adaptation thereof,
namely-

(i) the publication thereof;

(ii) the performance thereof in public;
(iii) the offer for sale to the public of records thereof;
(iv) the broadcasting thereof;

the term of copyright shall continue to subsist for a period of fifty years
from the end of the year in which the first of the said acts is done;
[Para. (a) amended by s. 3 (a) of Act 52 of 1984.]

(b) cinematograph films, photographs and computer programs, fifty years from
the end of the year in which the work-
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(i) is made available to the public with the consent of the owner of the
copyright; or
(ii) is first published,
whichever term is the longer, or failing such an event within fifty years of
the making of the work, fifty years from the end of the year in which the

work is made;
[Para. (b) substituted by s. 3 (b) of Act 125 of 1992 and by s. 52 of Act 38 of 1997.]

(c) sound recordings, fifty years from the end of the year in which the
recording is first published;

(d) broadcasts, fifty years from the end of the year in which the broadcast first
takes place;

(e) programme-carrying signals, fifty years from the end of the year in which
the signals are emitted to a satellite;

(f) published editions, fifty years from the end of the year in which the edition
is first published.
[Para. (f) added by s. 3 (b) of Act 52 of 1984.]

(3) (a) In the case of anonymous or pseudonymous works, the copyright therein
shall subsist for fifty years from the end of the year in which the work is made
available to the public with the consent of the owner of the copyright or from the end
of the year in which it is reasonable to presume that the author died, whichever term
is the shorter.

[Para. (a) substituted by s. 3 (c) of Act 125 of 1992.]

(b) In the event of the identity of the author becoming known before the
expiration of the period referred to in paragraph (a), the term of protection of the
copyright shall be calculated in accordance with the provisions of subsection (2).

(4) In the case of a work of joint authorship the reference in the preceding
subsections to the death of the author shall be taken to refer to the author who dies
last, whether or not he is a qualified person.

4 Copyright by reference to country of origin
(1) Copyright shall be conferred by this section on every work which is eligible for
copyright and which-

(a) being a literary, musical or artistic work or a sound recording, is first
published in the Republic;

(b) being a broadcast, is made in the Republic;

(c) being a programme-carrying signal, is emitted to a satellite from a place in
the Republic;

(d) being a cinematograph film, is first published or made in the Republic;

(e) being a published edition, is first published in the Republic;
[Para. (e) added by s. 4 (b) of Act 52 of 1984.]

(f)  being a computer program, is first published or made in the Republic,
[Para. (f) inserted by s. 4 of Act 125 of 1992.]

and in respect of which copyright is not conferred by section 3.
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(2) Copyright conferred on a work by this section shall be subject to the same term
of copyright provided for in section 3 for a similar work.

5 Copyright in relation to the state and certain international organizations
(1) This Act shall bind the state.

(2) Copyright shall be conferred by this section on every work which is eligible for
copyright and which is made by or under the direction or control of the state or such
international organizations as may be prescribed.

(3) Copyright conferred by this section on a literary or musical work or an artistic
work, other than a photograph, shall subsist for fifty years from the end of the year in
which the work is first published.

(4) Copyright conferred by this section on a cinematograph film, photograph, sound
recording, broadcast, programme-carrying signal, published edition or computer
program shall be subject to the same term of copyright provided for in section 3 for a
similar work.

[Sub-s. (4) substituted by s. 5 of Act 52 of 1984 and by s. 5 of Act 125 of 1992.]

(5) Section 3 and 4 shall not confer copyright on works with reference to which this
section applies.

(6) Copyright which vests in the state shall for administrative purposes be deemed
to vest in such officer in the public service as may be designated by the State
President by proclamation in the Gazette.

6 Nature of copyright in literary or musical works

Copyright in a literary or musical work vests the exclusive right to do or to authorize
the doing of any of the following acts in the Republic:

(a) Reproducing the work in any manner or form;

(b) publishing the work if it was hitherto unpublished;
[Para. (b) substituted by s. 6 of Act 125 of 1992.]

(c) performing the work in public;
(d) broadcasting the work;

(e) causing the work to be transmitted in a diffusion service, unless such
service transmits a lawful broadcast, including the work, and is operated by
the original broadcaster;

[Para. (e) substituted by s. 3 (b) of Act 56 of 1980.]

(f) making an adaptation of the work;

(g) doing, in relation to an adaptation of the work, any of the acts specified in
relation to the work in paragraphs (a) to (e) inclusive.
[S. 6 amended by s. 3 (a) of Act 56 of 1980.]

7 Nature of copyright in artistic works

Copyright in an artistic work vests the exclusive right to do or to authorize the doing
of any of the following acts in the Republic:

(a) Reproducing the work in any manner or form;
(b) publishing the work if it was hitherto unpublished;
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[Para. (b) substituted by s. 7 of Act 125 of 1992.]
(c) including the work in a cinematograph film or a television broadcast;

(d) causing a television or other programme, which includes the work, to be
transmitted in a diffusion service, unless such service transmits a lawful
television broadcast, including the work, and is operated by the original
broadcaster;

[Para. (d) substituted by s. 4 (b) of Act 56 of 1980.]

(e) making an adaptation of the work;

(f) doing, in relation to an adaptation of the work, any of the acts specified in
relation to the work in paragraphs (a) to (d) inclusive.
[S. 7 amended by s. 4 (a) of Act 56 of 1980.]

8 Nature of copyright in cinematograph films
(1) Copyright in a cinematograph film vests the exclusive right to do or to authorize
the doing of any of the following acts in the Republic:

(a) Reproducing the film in any manner or form, including making a still
photograph therefrom;
[Para. (a) substituted by s. 8 (a) of Act 125 of 1992.]

(b) causing the film, in so far as it consists of images, to be seen in public, or,
in so far as it consists of sounds, to be heard in public;

(c) broadcasting the film;

(d) causing the film to be transmitted in a diffusion service, unless such service
transmits a lawful television broadcast, including the film, and is operated

by the original broadcaster;
[Para. (d) substituted by s. 5 (b) of Act 56 of 1980.]

(e) making an adaptation of the film;

(f) doing, in relation to an adaptation of the film, any of the acts specified in
relation to the film in paragraphs (a) to (d) inclusive;

(g) letting, or offering or exposing for hire by way of trade, directly or indirectly,

a copy of the film.
[Para. (g) added by s. 6 of Act 52 of 1984 and substituted by s. 1 of Act 61 of 1989 and by s.
8 (b) of Act 125 of 1992.]

[Sub-s. (1) amended by s. 5 (a) of Act 56 of 1980.]

[Sub-s. (2) deleted by s. 8 (c) of Act 125 of 1992.]

9 Nature of copyright in sound recordings

Copyright in a sound recording vests the exclusive right to do so or to authorize the
doing of any of the following acts in the Republic:

(a) Making, directly or indirectly, a record embodying the sound recording;

(b) letting, or offering or exposing for hire by way of trade, directly or indirectly,
a reproduction of the sound recording;

(c) broadcasting the sound recording;

Copyright Juta & Company Limited



(d) causing the sound recording to be transmitted in a diffusion service, unless
that service transmits a lawful broadcast, including the sound recording,
and is operated by the original broadcaster;

(e) communicating the sound recording to the public.
[S. 9 substituted by s. 6 of Act 56 of 1980, amended by s. 7 of Act 52 of 1984 and substituted
by s. 2 of Act 9 of 2002.]

9A Royalties

(1) (a) In the absence of an agreement to the contrary, no person may broadcast,
cause the transmission of or play a sound recording as contemplated in section 9 (c),
(d) or (e) without payment of a royalty to the owner of the relevant copyright.

(b) The amount of any royalty contemplated in paragraph (a) shall be
determined by an agreement between the user of the sound recording, the performer
and the owner of the copyright, or between their representative collecting societies.

(c) In the absence of an agreement contemplated in paragraph (b), the user,
performer or owner may refer the matter to the Copyright Tribunal referred to in
section 29 (1) or they may agree to refer the matter for arbitration in terms of the
Arbitration Act, 1965 (Act 42 of 1965).

(2) (a) The owner of the copyright who receives payment of a royalty in terms of
this section shall share such royalty with any performer whose performance is featured
on the sound recording in question and who would have been entitled to receive a
royalty in that regard as contemplated in section 5 of the Performers' Protection Act,
1967 (Act 11 of 1967).

(b) The performer's share of the royalty shall be determined by an agreement
between the performer and the owner of copyright, or between their representative
collecting societies.

(c) In the absence of an agreement contemplated in paragraph (b), the
performer or owner may refer the matter to the Copyright Tribunal referred to in
section 29 (1), or they may agree to refer the matter for arbitration in terms of the
Arbitration Act, 1965 (Act 42 of 1965).

(d) Any payment made by the user of the sound recording in terms of this
subsection shall be deemed to have discharged any obligation which that user might
have to make any payment in respect of his or her use of a corresponding fixation in
terms of section 5 of the Performers’ Protection Act, 1967 (Act 11 of 1967).

(3) In the event of any right to a royalty being assigned to any successor in title,
either by contractual arrangement, operation of law, testamentary disposition or
otherwise, any successor in title shall be entitled to enforce such right to a royalty
against the person who in terms of this section is obliged to pay or against his or her
successor in title.

[S. 9A inserted by s. 3 of Act 9 of 2002.]

10 Nature of copyright in broadcasts

Copyright in a broadcast vests the exclusive right to do or to authorize the doing of
any of the following acts in the Republic:
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(a) Reproducing, directly or indirectly, the broadcast in any manner or form,
including, in the case of a television broadcast, making a still photograph

therefrom;
[Para. (a) substituted by s. 9 of Act 125 of 1992.]

(b) rebroadcasting the broadcast;

(c) causing the broadcast to be transmitted in a diffusion service, unless such

service is operated by the original broadcaster.
[S. 10 amended by s. 7 of Act 56 of 1980.]

11 Nature of copyright in programme-carrying signals

Copyright in programme-carrying signals vest the exclusive right to undertake, or to
authorize, the direct or indirect distribution of such signals by any distributor to the
general public or any section thereof in the Republic, or from the Republic.

11A Nature of copyright in published editions

Copyright in a published edition vests the exclusive right to make or to authorize
the making of a reproduction of the edition in any manner.
[S. 11A inserted by s. 8 of Act 52 of 1984.]

11B Nature of copyright in computer programs

Copyright in a computer program vests the exclusive right to do or authorize the
doing of any of the following acts in the Republic:

(a) Reproducing the computer program in any manner or form;

(b) publishing the computer program if it was hitherto unpublished;
(c) performing the computer program in public;

(d) broadcasting the computer program;

(e) causing the computer program to be transmitted in a diffusion service,
unless such service transmits a lawful broadcast, including the computer
program, and is operated by the original broadcaster;

(f) making an adaptation of the computer program;

(g) doing, in relation to an adaptation of the computer program, any of the acts
specified in relation to the computer program in paragraphs (a) to (e)
inclusive;

(h) letting, or offering or exposing for hire by way of trade, directly or indirectly,

a copy of the computer program.
[S. 11B inserted by s. 10 of Act 125 of 1992 and substituted by s. 53 of Act 38 of 1997.]

12 General exceptions from protection of literary and musical works
(1) Copyright shall not be infringed by any fair dealing with a literary or musical
work-

(a) for the purposes of research or private study by, or the personal or private
use of, the person using the work;

(b) for the purposes of criticism or review of that work or of another work; or
(c) for the purpose of reporting current events-
(i) in a newspaper, magazine or similar periodical; or
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(ii) by means of broadcasting or in a cinematograph film;

Provided that, in the case of paragraphs (b) and (c) (i), the source shall be mentioned,
as well as the name of the author if it appears on the work.
[Sub-s. (1) amended by s. 11 (a) and (b) of Act 125 of 1992.]

(2) The copyright in a literary or musical work shall not be infringed by using the
work for the purposes of judicial proceedings or by reproducing it for the purposes of a
report of judicial proceedings.

(3) The copyright in a literary or musical work which is lawfully available to the
public shall not be infringed by any quotation therefrom, including any quotation from
articles in newspapers or periodicals that are in the form of summaries of any such
work: Provided that the quotation shall be compatible with fair practice, that the extent
thereof shall not exceed the extent justified by the purpose and that the source shall
be mentioned, as well as the name of the author if it appears on the work.

(4) The copyright in a literary or musical work shall not be infringed by using such
work, to the extent justified by the purpose, by way of illustration in any publication,
broadcast or sound or visual record for teaching: Provided that such use shall be
compatible with fair practice and that the source shall be mentioned, as well as the
name of the author if it appears on the work.

(5) (a) The copyright in a literary or musical work shall not be infringed by the
reproduction of such work by a broadcaster by means of its own facilities where such
reproduction or any copy thereof is intended exclusively for lawful broadcasts of the
broadcaster and is destroyed before the expiration of a period of six months
immediately following the making of the reproduction, or such longer period as may be
agreed to by the owner of the relevant part of the copyright in the work.

(b) Any reproduction of a work made under paragraph (a) may, if it is of an
exceptional documentary nature, be preserved in the archives of the broadcaster, but
shall, subject to the provisions of this Act, not be used for broadcasting or for any
other purpose without the consent of the owner of the relevant part of the copyright in
the work.

[Sub-s. (5) substituted by s. 54 of Act 38 of 1997.]

(6) (a) The copyright in a lecture, address or other work of a similar nature which is
delivered in public shall not be infringed by reproducing it in the press or by
broadcasting it, if such reproduction or broadcast is for an informatory purpose.

(b) The author of a lecture, address or other work referred to in paragraph (a)
shall have the exclusive right of making a collection thereof.

(7) The copyright in an article published in a newspaper or periodical, or in a
broadcast, on any current economic, political or religious topic shall not be infringed by
reproducing it in the press or broadcasting it, if such reproduction or broadcast has not
been expressly reserved and the source is clearly mentioned.

(8) (a) No copyright shall subsist in official texts of a legislative, administrative or
legal nature, or in official translations of such texts, or in speeches of a political nature
or in speeches delivered in the course of legal proceedings, or in news of the day that
are mere items of press information.

(b) The author of the speeches referred to in paragraph (a) shall have the
exclusive right of making a collection thereof.
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(9) The provisions of subsections (1) to (7) inclusive shall apply also with reference
to the making or use of an adaptation of a work.
[Sub-s. (9) substituted by s. 11 (c) of Act 125 of 1992.]

(10) The provisions of subsections (6) and (7) shall apply also with reference to a
work or an adaptation thereof which is transmitted in a diffusion service.
[Sub-s. (10) substituted by s. 11 (d) of Act 125 of 1992.]

(11) The provisions of subsections (1) to (4) inclusive and (6), (7) and (10) shall be
construed as embracing the right to use the work in question either in its original
language or in a different language, and the right of translation of the author shall, in
the latter event, be deemed not to have been infringed.

(12) The copyright in a literary or musical work shall not be infringed by the use
thereof in a bona fide demonstration of radio or television receivers or any type of
recording equipment or playback equipment to a client by a dealer in such equipment.

[Sub-s. (12) substituted by s. 11 (e) of Act 125 of 1992.]

(13) An authorization to use a literary work as a basis for the making of a
cinematograph film or as a contribution of a literary work to such making, shall, in the
absence of an agreement to the contrary, include the right to broadcast such film.

[Sub-s. (13) added by s. 11 (f) of Act 125 of 1992.]

13 General exceptions in respect of reproduction of works

In addition to reproductions permitted in terms of this Act reproduction of a work
shall also be permitted as prescribed by regulation, but in such a manner that the
reproduction is not in conflict with a normal exploitation of the work and is not
unreasonably prejudicial to the legitimate interests of the owner of the copyright.

[S. 13 substituted by s. 8 of Act 56 of 1980.]

14 Special exception in respect of records of musical works

(1) The copyright in a musical work shall not be infringed by a person (in this
section referred to as the 'manufacturer’) who makes a record of the work or of an
adaptation thereof in the Republic, whether from an imported disc, tape, matrix or
otherwise, if-

(a) records embodying the work or a similar adaptation of the work were
previously made in or imported into the Republic for the purposes of retail
sale and were so made or imported by, or with the licence of, the owner of
the copyright in the work;

(b) before making the record the manufacturer gave the prescribed notice to
the owner of the copyright of his intention to make it;

(c) the manufacturer intends to sell the record by retail or to supply it for the
purpose of resale by retail by another person or to use it for making other
records to be so sold or so supplied; and

(d) in the case of a record which is sold by retail or supplied for the purpose of
resale by retail, the manufacturer pays to the owner of the copyright, in the
prescribed manner and at the prescribed time, the prescribed royalties.

(2) Where a record comprises, with or without other material, a performance of a
musical work or of an adaptation of a musical work in which words are sung or are
spoken that are incidental to, or in association with, the music and no copyright
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subsists in that work or, if copyright does subsist therein, the conditions specified in
subsection (1) are fulfilled in relation to such copyright and-

(a) the words consist or form part of a literary work in which copyright
subsists; and

(b) the records referred to in subsection (1) (a) were made or imported by or
with the licence of the owner of the copyright in that literary work; and

(c) the conditions specified in subsection (1) (b) and (d) are fulfilled in relation
to the owner of that copyright,

the making of the record shall not constitute an infringement of the copyright in the
literary work.

(3) For the purposes of this section an adaptation of a work shall be deemed to be
similar to an adaptation thereof embodied in a previous record if the two adaptations
do not substantially differ in their treatment of the work, either in respect of style or,
apart from any difference in number, in respect of the performers required to perform
them.

(4) A manufacturer may for the purposes of paragraph (a) of subsection (1) make
the prescribed enquiries in order to ascertain whether the previous records referred to
in that paragraph were previously made in or imported into the Republic, and if the
owner of the copyright fails to reply to such enquiries within the prescribed period, the
said previous records shall be taken to have been made or imported, as the case may
be, with the licence of the owner of the copyright.

(5) The preceding provisions of this section shall apply also with reference to
records of a part of a work or an adaptation thereof: Provided that the provisions of
subsection (1) shall not apply with reference to-

(a) arecord of the whole of a work or an adaptation thereof unless the
previous records referred to in paragraph (a) of that subsection were
records of the whole of the work or of a similar adaptation; or

(b) arecord of a part of a work or an adaptation thereof unless the records
previously made in or imported into the Republic as contemplated in
paragraph (a) of that subsection were of, or included, that part of the work
or of a similar adaptation.

[S. 14 substituted by s. 12 of Act 125 of 1992.]

15 General exceptions from protection of artistic works

(1) The copyright in an artistic work shall not be infringed by its inclusion in a
cinematograph film or a television broadcast or transmission in a diffusion service, if
such inclusion is merely by way of background, or incidental, to the principal matters
represented in the film, broadcast or transmission.

(2) The copyright in a work of architecture or in the relevant drawings shall not be
infringed by the reconstruction of that work on the same site in the same style as the
original.

(3) The copyright in an artistic work shall not be infringed by its reproduction or
inclusion in a cinematograph film or a television broadcast or transmission in a
diffusion service, if such work is permanently situated in a street, square or a similar
public place.
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(3A) (a) The copyright in an artistic work of which three-dimensional reproductions
were made available, whether inside or outside the Republic, to the public by or with
the consent of the copyright owner (hereinafter referred to as authorized
reproductions), shall not be infringed if any person without the consent of the owner
makes or makes available to the public three-dimensional reproductions or adaptations
of the authorized reproductions, provided-

@ ......
[Sub-para. (i) deleted by s. 2 (1) (a) of Act 13 of 1988.]
(ii) the authorized reproductions primarily have a utilitarian purpose and are
made by an industrial process.

[Para. (b) deleted by s. 2 (1) (b) of Act 13 of 1988.]
[Sub-s. (3A) inserted by s. 2 of Act 66 of 1983.]

(4) The provisions of section 12 (1), (2), (4), (5), (9), (10), (12) and (13) shall
mutatis mutandis, in so far as they can be applied, apply with reference to artistic
works.

[Sub-s. (4) substituted by s. 13 of Act 125 of 1992.]

16 General exceptions regarding protection of cinematograph films

(1) The provisions of section 12 (1) (b) and (c¢), (2), (3), (4), (12) and (13) shall
mutatis mutandis apply with reference to cinematograph films.

(2) Where sounds embodied in a sound-track associated with a cinematograph film
are also embodied in a record other than such a sound-track or in a record derived
directly or indirectly from such a sound-track, the copyright in the film shall not be
infringed by the use of that record.

[S. 16 substituted by s. 14 of Act 125 of 1992.]

17 General exceptions regarding protection of sound recordings

The provisions of section 12 (1) (b) and (c), (2), (3), (4), (5), (12) and (13) shall
mutatis mutandis apply with reference to sound recordings.
[S. 17 substituted by s. 15 of Act 125 of 1992.]

18 General exceptions regarding protection of broadcasts

The provisions of section 12 (1) to (5) inclusive, (12) and (13) shall mutatis
mutandis apply with reference to broadcasts.
[S. 18 substituted by s. 16 of Act 125 of 1992.]

19 General exceptions from protection of programme-carrying signals
(1) The copyright in programme-carrying signals shall not be infringed by the
distribution of short excerpts of the programme so carried-
(a) that consist of reports of current events; or
(b) as are compatible with fair practice,
and to the extent justified by the informatory purpose of such excerpts.

(2) The provisions of this section shall not apply with reference to a programme
carried by programme-carrying signals representing a sporting event.
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19A General exceptions regarding protection of published editions

The provisions of sections 12 (1), (2), (4), (5), (8), (12) and (13) shall mutatis
mutandis apply with reference to published editions.
[S. 19A inserted by s. 9 of Act 52 of 1984 and substituted by s. 17 of Act 125 of 1992.]

19B General exceptions regarding protection of computer programs

(1) Subject to the provisions of section 23 (2) (d), the provisions of section 12 (1)
(b) and (c), (2), (3), (4), (5), (12) and (13) shall mutatis mutandis apply, in so far as
they can be applied, with reference to computer programs.

(2) The copyright in a computer program shall not be infringed by a person who is
in lawful possession of that computer program, or an authorized copy thereof, if-

(a) he makes copies thereof to the extent reasonably necessary for back-up
purposes;

(b) a copy so made is intended exclusively for personal or private purposes;
and

(c) such copy is destroyed when the possession of the computer program in
question, or authorized copy thereof, ceases to be lawful.
[S. 19B inserted by s. 18 of Act 125 of 1992.]

20 Moral rights

(1) Notwithstanding the transfer of the copyright in a literary, musical or artistic
work, in a cinematograph film or in a computer program, the author shall have the
right to claim authorship of the work, subject to the provisions of this Act, and to
object to any distortion, mutilation or other modification of the work where such action
is or would be prejudicial to the honour or reputation of the author: Provided that an
author who authorizes the use of his work in a cinematograph film or a television
broadcast or an author of a computer program or a work associated with a computer
program may not prevent or object to modifications that are absolutely necessary on
technical grounds or for the purpose of commercial exploitation of the work.

(2) Any infringement of the provisions of this section shall be treated as an
infringement of copyright under Chapter 2, and for the purposes of the provisions of
the said Chapter the author shall be deemed to be the owner of the copyright in

question.
[S. 20 substituted by s. 19 of Act 125 of 1992.]

21 Ownership of copyright

(1) (a) Subject to the provisions of this section, the ownership of any copyright
conferred by section 3 or 4 on any work shall vest in the author or, in the case of a
work of joint authorship, in the co-authors of the work.

(b) Where a literary or artistic work is made by an author in the course of his
employment by the proprietor of a newspaper, magazine or similar periodical under a
contract of service or apprenticeship, and is so made for the purpose of publication in a
newspaper, magazine or similar periodical, the said proprietor shall be the owner of
the copyright in the work in so far as the copyright relates to publication of the work in
any newspaper, magazine or similar periodical or to reproduction of the work for the
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purpose of its being so published, but in all other respects the author shall be the
owner of any copyright subsisting in the work by virtue of section 3 or 4.

(c) Where a person commissions the taking of a photograph, the painting or
drawing of a portrait, the making of a gravure, the making of a cinematograph film or
the making of a sound recording and pays or agrees to pay for it in money or money's
worth, and the work is made in pursuance of that commission, such person shall,
subject to the provisions of paragraph (b), be the owner of any copyright subsisting
therein by virtue of section 3 or 4.

(d) Where in a case not falling within either paragraph (b) or (c) a work is made
in the course of the author's employment by another person under a contract of
service or apprenticeship, that other person shall be the owner of any copyright
subsisting in the work by virtue of section 3 or 4.

(e) Paragraphs (b), (c) and (d) shall in any particular case have effect subject to
any agreement excluding the operation thereof and subject to the provisions of section
20.

(2) Ownership of any copyright conferred by section 5 shall initially vest in the state
or the international organization concerned, and not in the author.
[S. 21 substituted by s. 9 of Act 56 of 1980.]

22 Assignment and licences in respect of copyright

(1) Subject to the provisions of this section, copyright shall be transmissible as
movable property by assignment, testamentary disposition or operation of law.

(2) An assignment or testamentary disposition of copyright may be limited so as to
apply to some only of the acts which the owner of the copyright has the exclusive right
to control, or to a part only of the term of the copyright, or to a specified country or
other geographical area.

(3) No assignment of copyright and no exclusive licence to do an act which is
subject to copyright shall have effect unless it is in writing signed by or on behalf of
the assignor, the licenser or, in the case of an exclusive sublicence, the exclusive
sublicenser, as the case may be.

(4) A non-exclusive licence to do an act which is subject to copyright may be written
or oral, or may be inferred from conduct, and may be revoked at any time: Provided
that such a licence granted by contract shall not be revoked, either by the person who
granted the licence or his successor in title, except as the contract may provide, or by
a further contract.

(5) An assignment, licence or testamentary disposition may be granted or made in
respect of the copyright in a future work, or the copyright in an existing work in which
copyright does not subsist but will come into being in the future, and the future
copyright in any such work shall be transmissible as movable property.

(6) A testamentary disposition of the material on which a work is first written or
otherwise recorded shall, in the absence of a stipulation to the contrary, be taken to
include the disposition of any copyright or future copyright in the work which is vested
in the deceased at the time of his death.

(7) A licence granted in respect of any copyright by the person who, in relation to
the matters to which the licence relates, is the owner of the copyright, shall be binding
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upon every successor in title to his interest in the copyright, except a purchaser in
good faith and without notice, actual or constructive, of the licence or a person
deriving title from such a purchaser, and any reference in this Act to the doing in
relation to any copyright of anything with or without the licence of the owner of the
copyright shall be construed accordingly.

(8) Where the doing of anything is authorized by the grantee of a licence or a
person deriving title from the grantee, and it is within the terms, including any implied
terms, of the licence for him to authorize it, it shall for the purpose of this Act be
deemed to be done with the licence of the grantor and of every person, if any, upon
whom the licence is binding.

CHAPTER 2
INFRINGEMENTS OF COPYRIGHT AND REMEDIES (ss 23-28)

23 Infringement

(1) Copyright shall be infringed by any person, not being the owner of the copyright,
who, without the licence of such owner, does or causes any other person to do, in the
Republic, any act which the owner has the exclusive right to do or to authorize.

[Sub-s. (1) substituted by s. 20 (a) of Act 125 of 1992.]

(2) Without derogating from the generality of subsection (1), copyright shall be
infringed by any person who, without the licence of the owner of the copyright and at a
time when copyright subsists in a work-

(a) imports an article into the Republic for a purpose other than for his private
and domestic use;

(b) sells, lets, or by way of trade offers or exposes for sale or hire in the
Republic any article;

(c) distributes in the Republic any article for the purposes of trade, or for any
other purpose, to such an extent that the owner of the copyright in
question is prejudicially affected; or

(d) acquires an article relating to a computer program in the Republic,
[Para. (d) inserted by s. 20 (b) of Act 125 of 1992.]

if to his knowledge the making of that article constituted an infringement of that
copyright or would have constituted such an infringement if the article had been made
in the Republic.

(3) The copyright in a literary or musical work shall be infringed by any person who
permits a place of public entertainment to be used for a performance in public of the
work, where the performance constitutes an infringement of the copyright in the work:
Provided that this subsection shall not apply in a case where the person permitting the
place of public entertainment to be so used was not aware and had no reasonable
grounds for suspecting that the performance would be an infringement of the
copyright.

[Sub-s. (4) deleted by s. 20 (c) of Act 125 of 1992.]

24 Action by owner of copyright for infringement
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(1) Subject to the provisions of this Act, infringements of copyright shall be
actionable at the suit of the owner of the copyright, and in any action for such an
infringement all such relief by way of damages, interdict, delivery of infringing copies
or plates used or intended to be used for infringing copies or otherwise shall be
available to the plaintiff as is available in any corresponding proceedings in respect of
infringements of other proprietary rights.

[Sub-s. (1) substituted by s. 21 (a) of Act 125 of 1992.]

(1A) In lieu of damages the plaintiff may, at his or her option, be awarded an
amount calculated on the basis of a reasonable royalty which would have been payable
by a licensee in respect of the work or type of work concerned.

[Sub-s. (1A) inserted by s. 21 (b) of Act 125 of 1992 and substituted by s. 55 of Act 38 of
1997.]

(1B) For the purposes of determining the amount of damages or a reasonable
royalty to be awarded under this section or section 25 (2), the court may direct an
enquiry to be held and may prescribe such procedures for conducting such enquiry as
the court considers necessary.

[Sub-s. (1B) inserted by s. 21 (b) of Act 125 of 1992 and substituted by s. 55 of Act 38 of
1997.]

(1C) Before the owner of copyright institutes proceedings under this section, he or
she shall give notice in writing to the exclusive licensee or sub-licensee of the
copyright concerned of the intention to do so, and the exclusive licensee or
sub-licensee may intervene in such proceedings and recover any damages he or she
may have suffered as a result of the infringement concerned or a reasonable royalty to
which he or she may be entitled.

[Sub-s. (1C) inserted by s. 21 (b) of Act 125 of 1992 and substituted by s. 55 of Act 38 of
1997.]

(2) Where in an action for infringement of copyright it is proved or admitted that an
infringement was committed but that at the time of the infringement the defendant
was not aware and had no reasonable grounds for suspecting that copyright subsisted
in the work to which the action relates, the plaintiff shall not be entitled under this
section to any damages against the defendant in respect of the infringement.

[Sub-s. (2) substituted by s. 21 (c) of Act 125 of 1992.]

(3) Where in an action under this section an infringement of copyright is proved or
admitted, and the court having regard, in addition to all other material considerations,
to-

(a) the flagrancy of the infringement; and
(b) any benefit shown to have accrued to the defendant by reason of the
infringement,

is satisfied that effective relief would not otherwise be available to the plaintiff, the
court shall in assessing damages for the infringement have power to award such
additional damages as the court may deem fit.

(4) In an action for infringement of copyright in respect of the construction of a
building, no interdict or other order shall be made-

(a) after the construction of the building has been begun so as to prevent it
from being completed; or
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(b) so as to require the building, in so far as it has been constructed, to be
demolished.

25 Rights of action and remedies of exclusive licensee and exclusive
sub-licensee

(1) An exclusive licensee and an exclusive sub-licensee shall have the same rights
of action and be entitled to the same remedies as if the licence were an assignment,
and those rights and remedies shall be concurrent with the rights and remedies of the
owner of the copyright under which the licence and sub-licence were granted.

(2) Before an exclusive licensee or sub-licensee institutes proceedings under
subsection (1), he or she shall give notice in writing to the owner of the copyright
concerned of the intention to do so, and the owner may intervene in such proceedings
and recover any damages he or she may have suffered as a result of the infringement
concerned or a reasonable royalty to which he or she may be entitled.

[Sub-s. (2) added by s. 22 of Act 125 of 1992 and substituted by s. 56 of Act 38 of 1997.]
[S. 25 substituted by s. 1 of Act 39 of 1986.]

26 Onus of proof in proceedings

(1) Where in the case of a literary, musical or artistic work or a computer program a
name purporting to be that of the author appeared on copies of the said work or
program as published or, in the case of an artistic work, appeared on the work when it
was made, the person whose name so appeared shall, if it was his true name or a
name by which he was commonly known, in any proceedings brought by virtue of this
Chapter be presumed, unless the contrary is proved, to be the author of the work or
program.

(2) In the case of a work or program alleged to be a work or program of joint
authorship, subsection (1) shall apply in relation to each person alleged to be one of
the authors of the work or program as if references in that subsection to the author
were references to one of the authors.

(3) Where in any proceedings brought by virtue of this Chapter with respect to a
literary, musical or artistic work or a computer program which is anonymous or
pseudonymous it is established-

(a) that the work or program was first published in the Republic and was so
published within the period of fifty years ending with the beginning of the
calendar year in which the proceedings were brought; and

(b) that a name purporting to be that of the publisher appeared on copies of
the work or program as first published,

then, unless the contrary is shown, copyright shall be presumed to subsist in the work
or program and the person whose name so appeared shall be presumed to have been
the owner of that copyright at the time of the publication: Provided that this subsection
shall not apply if the actual name of the author of a pseudonymous work is commonly
known.

(4) Where in any proceedings brought by virtue of this Chapter with respect to a
literary, musical or artistic work or a computer program it is proved or admitted that
the author of the work or program is dead, the work or program shall be presumed to
be an original work or program unless the contrary is proved.
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(5) Subsection (4) shall also apply where a work or program has been published
and-

(a) the publication was anonymous or under a name alleged by the plaintiff or
the State to be a pseudonym; and

(b) itis not shown that the work or program has ever been published under the
true name of the author or under a name by which he was commonly
known or that it is possible for a person without previous knowledge of the
facts to ascertain the identity of the author by reasonable inquiry.

(6) Where in any proceedings brought by virtue of this Chapter with respect to the
alleged infringement of copyright in a cinematograph film it is proved that the name
purporting to be the name of the author of that film appears thereon in the prescribed
manner, the person whose name so appears shall be presumed to be the author of
that film, unless the contrary is proved.

(7) Where in any proceedings brought by virtue of this Chapter with respect to the
alleged infringement of copyright in a sound recording it is proved that records
embodying that recording or part thereof have been issued to the public and that at
the time when those records were so issued the following claims appeared on a label
or any other printed matter affixed to such records or in or on anything in which they
were contained, that is to say-

(a) that a person named on the label or printed matter is the author of the
sound recording; or

(b) that the recording was first published in a year and at a place specified on
the label or printed matter,

that label or printed matter shall be sufficient evidence of the facts so stated, except in
so far as the contrary is proved.

(7A) A claim contemplated in paragraph (a) of subsection (7) may be made by
means of the symbol 'C' in conjunction with the name of the person concerned, and a
claim contemplated in paragraph (b) of that subsection may be made by means of the
symbol 'P' in conjunction with the year and place in question.

(9) In any proceedings by virtue of this Chapter with regard to the alleged
infringement of the copyright in a cinematograph film registered in terms of the
Registration of Copyright in Cinematograph Films Act, 1977 (Act 62 of 1977), it shall
be presumed-

(a) that every party to those proceedings had knowledge of the particulars
entered in the register of copyright mentioned in section 15 of the said Act
from the date of the lodging of the application in question to record those
particulars;

(b) that the person who is alleged to have done an act which infringes the
relevant copyright did that act without the required authority, unless the
contrary is proved.

(10) In any proceedings by virtue of this Chapter with regard to the alleged
infringement of the copyright in a cinematograph film, a sound recording or a
computer program, it shall be presumed, until the contrary is proved, that any person
trading in the selling, letting or distribution of copies of any of the said works, and who
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was found in possession of a copy of any of such works, sold or let for hire or by way
of trade offered or exposed for sale or hire such copy.

(11) Where in any proceedings by virtue of this Chapter with regard to the alleged
infringement of the copyright in a work it is proved that the person alleged to have
done an act which allegedly infringes the relevant copyright did such act without the
authority of the exclusive licensee, it shall be presumed, unless the contrary is proved,
that the relevant act was done also without the authority of the owner of the copyright
concerned.

(12) (a) In any proceedings by virtue of this Chapter relating to the alleged
infringement of the copyright in a work, evidence to prove-
(i) the subsistence of the copyright in that work; or

(ii) the title of any person in respect of such copyright, whether by way of
ownership or licence,

may be adduced by way of affidavit, and the mere production of such affidavit in such
proceedings shall be prima facie proof of the relevant facts.

(b) The court before which an affidavit referred to in paragraph (a) is produced,
may in its discretion order the person who made the affidavit to be subpoenaed to give
oral evidence in the proceedings in question, or may cause written interrogatories to
be submitted to such person for reply, and any reply purporting to be a reply from
such person, shall likewise be admissible in evidence in such proceedings.

[S. 26 amended by s. 3 of Act 66 of 1983, by s. 10 of Act 52 of 1984 and by s. 3 (1) of Act 13
of 1988 and substituted by s. 23 of Act 125 of 1992.]

27 Penalties and proceedings in respect of dealings which infringe copyright
(1) Any person who at a time when copyright subsists in a work, without the
authority of the owner of the copyright-
(a) makes for sale or hire;
(b) sells or lets for hire or by way of trade offers or exposes for sale or hire;
(c) by way of trade exhibits in public;
(d) imports into the Republic otherwise than for his private or domestic use;
(e) distributes for purposes of trade; or

(f)  distributes for any other purposes to such an extent that the owner of the
copyright is prejudicially affected,
articles which he knows to be infringing copies of the work, shall be guilty of an

offence.
[Sub-s. (1) substituted by s. 11 (a) of Act 52 of 1984 and by s. 3 of Act 61 of 1989.]

(2) Any person who at a time when copyright subsists in a work makes or has in his
possession a plate knowing that it is to be used for making infringing copies of the
work, shall be guilty of an offence.

(3) Any person who causes a literary or musical work to be performed in public
knowing that copyright subsists in the work and that performance constitutes an
infringement of the copyright, shall be guilty of an offence.

(4) Any person who causes a broadcast to be rebroadcast or transmitted in a
diffusion service knowing that copyright subsists in the broadcast and that such
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rebroadcast or transmission constitutes an infringement of the copyright, shall be
guilty of an offence.

(5) Any person who causes programme-carrying signals to be distributed by a
distributor for whom they were not intended knowing that copyright subsists in the
signals and that such distribution constitutes an infringement of the copyright, shall be
guilty of an offence.

(6) A person convicted of an offence under this section shall be liable-

(a) in the case of a first conviction, to a fine not exceeding five thousand rand
or to imprisonment for a period not exceeding three years or to both such
fine and such imprisonment, for each article to which the offence relates;

(b) in any other case, to a fine not exceeding ten thousand rand or to
imprisonment for a period not exceeding five years or to both such fine and
such imprisonment, for each article to which the offence relates.

[Sub-s. (6) substituted by s. 11 (b) of Act 52 of 1984 and by s. 24 (a) of Act 125 of 1992.]

[Sub-s. (7) deleted by s. 24 (b) of Act 125 of 1992.]

[Sub-s. (8) added by s. 11 (c) of Act 52 of 1984 and deleted by s. 24 (b) of Act 125 of 1992.]

28 Provision for restricting importation of copies

(1) The owner of the copyright in any published work may give notice in writing to
the Commissioner for Customs and Excise (in this section referred to as the
‘Commissioner’)-

(a) that he is the owner of the copyright in the work; and

(b) that he requests the Commissioner to treat as prohibited goods, during a
period specified in the notice, copies of the work to which this section
applies:

Provided that the period specified in a notice under this subsection shall not extend
beyond the end of the period for which the copyright is to subsist: Provided further
that the Commissioner shall not be bound to act in terms of any such notice unless the
owner of the copyright furnishes him with security in such form and for such amount
as he may require to secure the fulfiiment of any liability and the payment of any
expense which he may incur by reason of the detention by him of any copy of the work
to which the notice relates or as a result of anything done by him in relation to a copy
so detained.

[Sub-s. (1) amended by s. 25 (a) of Act 125 of 1992.]

(2) This section shall apply to any copy of the work in question made outside the
Republic which if it had been made in the Republic would be an infringing copy of the
work.

(3) Where a notice has been given under this section in respect of a work and has
not been withdrawn, the importation into the Republic at a time before the end of the
period specified in the notice of any copy of the work to which this section applies shall
be prohibited.
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(4) Notwithstanding anything contained in the Customs and Excise Act, 1964 (Act
91 of 1964), a person shall not be liable to any penalty under that Act (other than
forfeiture of the goods) by reason of the fact that any goods are treated as prohibited
goods by virtue of this section.

(5) This section shall mutatis mutandis apply with reference to an exclusive licensee
who has the right to import into the Republic any work published elsewhere.
[Sub-s. (5) substituted by s. 25 (b) of Act 125 of 1992.]
[S. 28 substituted by s. 12 of Act 52 of 1984.]

CHAPTER 3
COPYRIGHT TRIBUNAL (ss 29-36)

29 Establishment of Copyright Tribunal

(1) The judge or acting judge who is from time to time designated as Commissioner
of Patents in terms of section 8 of the Patents Act, 1978, shall also be the Copyright
Tribunal (in this Chapter referred to as the tribunal) for the purposes of this Act.

(2) The tribunal may order that the costs or expenses of any proceeding before it
incurred by any party shall be paid by any other party, and may tax or settle the
amount of any costs or expenses to be paid under any such order or direct in what
manner they are to be taxed.

(3) (a) Regulations may be prescribed as to the procedure in connection with the
making of references and applications to the tribunal and for regulating proceedings
before the tribunal and as to the fees chargeable in respect of those proceedings.

(b) Any such regulations may in relation to proceedings before the tribunal apply
any of the provisions of the Arbitration Act, 1965 (Act 42 of 1965), or alternatively,
any of the provisions applicable in the court of the Commissioner of Patents in terms of
the Patents Act, 1978.

(c) Any regulations may include provision for-

(i) requiring notice of any intended application to the court under section 36 to
be given to the tribunal and to the other parties to the proceedings;

(ii) suspending or authorizing or requiring the tribunal to suspend the operation
of orders of the tribunal in cases where after giving its decision an
application under section 36 to any provincial division of the Supreme Court
is noted;

(iii) modifying in relation to orders of the tribunal, of which the operation is
suspended, the operation of any provisions of this Chapter as to the effect
of orders made thereunder;

(iv) the publication of notices or the taking of any other steps for ensuring that
persons affected by the suspension of an order of the tribunal will be
informed of its suspension;

(v) regulating or prescribing any other matters incidental to or consequential

upon any request, application, order or decision under section 36.
[Sub-para. (v) substituted by s. 26 (a) of Act 125 of 1992.]

(4) Without prejudice to any method available by law for the proof of orders of the
tribunal, a document purporting to be a copy of any such order and to be certified by
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the Registrar to be a true copy thereof shall in any legal proceedings be sufficient
evidence of the order unless the contrary is proved.

(5) The Registrar shall act as the registrar of the tribunal.

(6) Any reference in this Chapter to the giving of an opportunity to any person of
presenting his case shall be construed as a reference to the giving to that person of
the opportunity of submitting representations in writing and of being heard.

[Sub-s. (6) added by s. 26 (b) of Act 125 of 1992.]

30 General provisions as to jurisdiction of tribunal

Subject to the provisions of this Chapter, the function of the tribunal shall be to
determine disputes arising between licensing bodies, or other persons from whom
licences are required and persons requiring licences, or organizations claiming to be
representatives of such persons, either-

(a) on the reference of a licence scheme to the tribunal; or
(b) on the application of a person requiring a licence either in accordance with

a licence scheme or in a case not covered by a licence scheme.
[S. 30 substituted by s. 27 of Act 125 of 1992.]

31 Reference of licence schemes to tribunal

(1) Where at any time while a licence scheme is in operation a dispute arises with
respect to the scheme between the licensing body operating the scheme and-

(a) an organization claiming to be representative of persons requiring licences
in cases of a class to which the scheme applies; or

(b) any person claiming that he requires a licence in a case of a class to which
the scheme applies,

the organization or person in question may refer the scheme to the tribunal in so far as
it relates to cases of that class.

(2) The parties to a reference under this section shall be-
(a) the organization or person at whose instance the reference is made;
(b) the licensing body operating the scheme to which the reference relates; and

(c) such other organizations or persons (if any) as apply to the tribunal to be
made parties to the reference and are in accordance with subsection (3)
made parties thereto.

(3) Where an organization (whether claiming to be representative of persons
requiring licences or not) or a person (whether requiring a licence or not) applies to
the tribunal to be made a party to a reference, and the tribunal is satisfied that the
organization or person has a substantial interest in the matter in dispute, the tribunal
may, if it thinks fit make that organization or person a party to the reference.

(4) The tribunal shall not entertain a reference under this section by an organization
unless the tribunal is satisfied that the organization is reasonably representative of the
class of persons which it claims to represent.

(5) Subject to the provisions of subsection (4), the tribunal shall on any reference
under this section consider the matter in dispute and after giving the parties to the
reference an opportunity of presenting their respective cases, make such order, either
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confirming or varying the scheme in so far as it relates to cases of the class to which
the reference relates, as the tribunal may determine to be reasonable in the
circumstances.

(6) An order of the tribunal under this section may, notwithstanding anything
contained in the licence scheme to which it relates, be made so as to be in force either
indefinitely or for such period as the tribunal may determine.

(7) Where the tribunal has made an order in respect of a licence scheme which has
been referred to it, such scheme shall, notwithstanding anything contained therein, in
so far as it relates to the class of cases in respect of which the order was made,
thereafter remain in operation subject to the terms of the order: Provided that this
subsection shall not apply in relation to a reference as respects any period after the
reference has been withdrawn or has been discharged by virtue of subsection (4).

32 Further reference of scheme to tribunal

(1) Where the tribunal has made an order under section 31 with respect to a licence
scheme-

(a) the licensing body operating the scheme;

(b) any organization claiming to be representative of persons requiring licences
in cases of the class to which the order applies; or

(c) any person claiming that he requires a licence in a case of that class,

may, subject to the provisions of subsection (2), at any time while the order is in force,
again refer the scheme to the tribunal in so far as it relates to cases of the class in
respect of which the order applies.

(2) A licence scheme shall not, except with the special leave of the tribunal, again
be referred to the tribunal under subsection (1)-

(a) where the relevant order was made so as to be in force indefinitely or for a
period exceeding fifteen months, before the expiration of a period of twelve
months from the date on which the order was made; or

(b) where such order was made so as to be in force for a period not exceeding
fifteen months, at any time more than three months before the date of
expiry of the order.

(3) The provisions of section 31 shall mutatis mutandis apply in respect of any
reference under this section or any order made thereon, and the tribunal shall have
power to make such order on any such reference as it deems just.

33 Applications to tribunal

(1) For the purposes of this Chapter a case shall be taken to be covered by a licence
scheme if, in accordance with a licence scheme for the time being in operation,
licences would be granted in cases of the class to which that case belongs: Provided
that where in accordance with the provisions of a licence scheme-

(a) the licences which would be so granted would be subject to terms and
conditions whereby particular matters would be excepted from the licences;
and

(b) the case in question relates to one or more matters falling within such an
exception,
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that case shall be taken not to be covered by the scheme.

(2) Any person who claims that in a case covered by a licence scheme the licensing
body operating the scheme has refused or failed to grant him a licence in accordance
with the provisions of the scheme or to procure the grant to him of such a licence, may
apply to the tribunal for an order under this section.

(3) An application for such an order may also be made by any person who claims
that he requires a licence in a case not covered by a licence scheme, and either-

(a) that a licensing body or person has refused or failed to grant the licence or
to procure the grant thereof, and that in the circumstances it is
unreasonable that the licence should not be granted; or

(b) that any charges, terms or conditions subject to which a licensing body
proposes that the licence should be granted are unreasonable.

(4) Where an organization (whether claiming to be representative of persons
requiring licences or not) or a person (whether requiring a licence or not) applies to
the tribunal to be made a party to an application under subsection (2) or (3), and the
tribunal is satisfied that the organization or person has a substantial interest in the
matter in dispute, the tribunal may if it thinks fit make that organization or person a
party to the application.

(5) On any application under subsection (2) or (3) the tribunal shall give the
applicant and the licensing body in question and every other party to the application an
opportunity of presenting his case, and if the tribunal is satisfied that the claim of the
applicant is well-founded, it shall make an order declaring that, in respect of the
matters specified in the order, the applicant is entitled to a licence on such terms and
conditions and subject to the payment of such charges (if any) as the tribunal may-

(a) in the case of an application under subsection (2), determine to be
applicable in accordance with the licence scheme; or

(b) in the case of an application under subsection (3), determine to be
reasonable in the circumstances.

(6) Any reference in this section to failure to grant or procure the grant of a licence
shall be construed as including a reference to a failure to grant it or to procure the
grant thereof within a reasonable time after being requested to do so.

34 Diffusion service

In a dispute concerning the transmission of broadcasts in a diffusion service in the
Repubilic, the tribunal shall disallow any claim under this Act to the extent to which the
licences of the broadcaster concerned provide for or include such transmission in a
diffusion service.

[S. 34 substituted by s. 57 of Act 38 of 1997.]

35 Effect of orders of tribunal, and supplementary provisions relating
thereto

(1) Any person who complies with the conditions of an order made by the tribunal
under this Chapter or who has given a satisfactory undertaking to the owner or
prospective owner of the copyright to comply with such conditions, shall be deemed to
be the holder of a licence under this Act.
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(2) In the exercise of its jurisdiction in respect of licences relating to television
broadcasts, the tribunal shall have regard inter alia to any conditions imposed by the
promoters of any entertainment or other event which is to be comprised in the
broadcasts, and in particular the tribunal shall not hold a refusal or failure to grant a
licence to be unreasonable if it could not have been granted consistently with those
conditions.

36 Appeals

(1) Any party to proceedings before the tribunal may appeal against any order or
decision of the tribunal pursuant to such proceedings.

(2) Every appeal shall be noted and prosecuted in the manner prescribed by law for
appeals against a civil order or decision of a single judge, and sections 20 and 21 of
the Supreme Court Act, 1959 (Act 59 of 1959), shall apply mutatis mutandis.

(3) The court may in respect of any such appeal-

(a) confirm, vary or set aside the order or decision appealed against, as the
court may deem fair;

(b) if the record does not furnish sufficient evidence or information for the
determination of the appeal, remit the matter to the tribunal with
instructions in regard to the taking of further evidence or the setting out of
further information;

(c) take any other course which in the opinion of the court is fair and may lead
to the speedy and as far as may be possible inexpensive settlement of the
case; and

(d) make such order as to costs as the court may deem fair.
[S. 36 substituted by s. 28 of Act 125 of 1992.]

CHAPTER 4
EXTENSION OR RESTRICTION OF OPERATION OF ACT (ss 37-38)

37 Application of Act to countries to which it does not extend

(1) The Minister may by notice in the Gazette provide that any provision of this Act
specified in the notice shall in the case of any country so specified apply-

(a) in relation to literary, musical or artistic works, computer programs,
cinematograph films, sound recordings and published editions first
published in that country as it applies in relation to literary, musical or
artistic works, computer programs, cinematograph films, sound recordings
and published editions first published in the Republic;

[Para. (a) substituted by s. 13 of Act 52 of 1984 and by s. 29 (a) of Act 125 of 1992.]

(b) in relation to persons who at a material time are citizens or subjects of that
country as it applies in relation to persons who at such a time are South
African citizens;

(c) in relation to persons who at a material time are domiciled or resident in
that country as it applies in relation to persons who at such a time are
domiciled or resident in the Repubilic;

(d) in relation to bodies incorporated under the laws of that country as it
applies in relation to bodies incorporated under the laws of the Republic;
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(e) in relation to broadcasts made and programme-carrying signals emitted to
a satellite from places in that country as it applies in relation to broadcasts
made and programme-carrying signals emitted to a satellite from a place in
the Republic.

[Para. (e) substituted by s. 29 (b) of Act 125 of 1992.]

(2) A notice under this section may provide-

(a) that any provisions referred to therein shall apply subject to such
exceptions or modifications as may be specified in the notice;

(b) that such provisions shall so apply either generally or in relation to such
classes of works or classes of cases as may be so specified.

(3) No notice shall be issued under this section in respect of any country which is
not a party to a convention relating to copyright to which the Republic is also a party,
unless the Minister is satisfied that, in respect of the class of works to which the notice
relates, provision has been or will be made under the laws of that country whereby
adequate protection will be given to owners of copyright under this Act.

[S. 38 repealed by s. 30 of Act 125 of 1992.]

CHAPTER 5
MISCELLANEOUS PROVISIONS (ss 39-47)

39 Regulations
The Minister may make regulations-

(a) as to any matter required or permitted by this Act to be prescribed by
regulation;

(b) in consultation with the Minister of Finance, prescribing the tariff of fees
payable in respect of proceedings before the Copyright Tribunal referred to
in section 29 (1);

(c) in consultation with the Minister of Finance, prescribing the remuneration
and allowances of members of the advisory committee referred to in section
40, and of its subcommittees, and the conditions upon which such members
shall be appointed; and

(cA) in consultation with the Minister of Finance, providing for the establishment,
composition, funding and functions of collecting societies contemplated in
section 9A, and any other matter that it may be necessary or expedient to
regulate for the proper functioning of such societies;

[Para. (cA) inserted by s. 4 of Act 9 of 2002.]

(d) generally, as to any matter which he considers it necessary or expedient to
prescribe in order that the purposes of this Act may be achieved.
[Date of commencement of s. 39: 30 June 1978.]

40 Advisory committee

(1) (a) The Minister shall appoint an advisory committee consisting of a judge or a
senior advocate of the Supreme Court of South Africa as chairman and such ex officio
and other members as the Minister may from time to time determine.
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[Para. (a) substituted by s. 4 (a) of Act 61 of 1989.]

(b) A member of the advisory committee shall hold office for such period as the
Minister may direct and shall be eligible for reappointment upon the expiration of his
period of office.

(2) The advisory committee shall as to witnesses and their evidence have the
powers of a commission under the Commissions Act, 1947 (Act 8 of 1947).

(3) The advisory committee may from time to time make recommendations to the
Minister in regard to any amendments to this Act and to the Trade Marks Act, 1963
(Act 62 of 1963), the Designs Act, 1967 (Act 57 of 1967), and the Patents Act, 1978
(Act 57 of 1978), and shall advise the Minister on any matter referred to it by the
Minister.

[Sub-s. (3) substituted by s. 4 (b) of Act 61 of 1989.]

(4) (a) The advisory committee may constitute and maintain subcommittees.
[Para. (a) substituted by s. 4 (c) of Act 61 of 1989.]

(b) The advisory committee shall appoint as members of the subcommittees such
of its members and such other persons and for such periods of office as the advisory
committee may from time to time determine.

(5) The advisory committee may call to its assistance any person it may deem
necessary to assist it with, or to investigate matters relating to, the functions referred
to in subsection (3).

[Sub-s. (5) substituted by s. 4 (d) of Act 61 of 1989.]

(6) The Registrar shall be responsible for the administration of the advisory
committee and the subcommittees.
[Date of commencement of s. 40: 30 June 1978.]

41 Savings

(1) Nothing in this Act shall affect any right or privilege of the State or of any other
person under any law not expressly repealed, amended or modified by this Act.
[Sub-s. (1) substituted by s. 31 (a) of Act 125 of 1992.]

(2) Nothing in this Act shall affect the right of the state or of any person deriving
title from the state to sell, use or otherwise deal with articles forfeited under the laws
relating to customs and excise, including any article forfeited by virtue of this Act or of
any enactment repealed by this Act.

(3) The provisions of this Act shall not derogate from any rule of law relating to
confidential or privileged information, unlawful competition or personality rights.
[Sub-s. (3) substituted by s. 31 (b) of Act 125 of 1992.]

(4) Subject to the preceding provisions of this section, no copyright or right in the
nature of copyright shall subsist otherwise than by virtue of this Act or of some other
enactment in that behalf.

[S. 42 repealed by s. 32 of Act 125 of 1992.]

43 Application to work made before commencement of Act
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This Act shall apply in relation to works made before the commencement of this Act
as it applies in relation to works made thereafter: Provided that-

(a)

nothing in this Act contained shall-

(i) subject to paragraph (d), affect the ownership, duration or existence
of any copyright which subsists under the Copyright Act, 1965 (Act 63
of 1965); or

(ii) subject to paragraph (c), be construed as creating copyright in any
type of work in which copyright could not subsist prior to 11
September 1965;

[Para. (a) amended by s. 14 (a) of Act 52 of 1984 and substituted by s. 33 (a) of Act 125 of

(c)

(d)

1992.]

[Para. (b) deleted by s. 14 (b) of Act 52 of 1984.]

the copyright in a cinematograph film made before the commencement of
this Act shall be governed by the relevant provisions of this Act, subject to
the qualification, in the case of a cinematograph film treated as an original
dramatic work under section 35 of the Third Schedule to the Designs Act,
1916 (Act 9 of 1916)-

(i) that the owner of the copyright shall, if so required, remunerate the
person who is the owner of the copyright in that original dramatical
work for the purposes of that Act, which remuneration shall be
determined by arbitration if agreement thereon cannot be reached;
and

(ii) that the owner of the copyright in the cinematograph film or any
person deriving rights in respect of the cinematograph film from such
owner shall in exercising such rights in the cinematograph film be
deemed not to infringe any rights in such original dramatical work
under the said Act; and

(iii) that an act performed by virtue of a licence granted by the owner of
the copyright in the original dramatical work under that Act and in
existence before or at the time of coming into force of this subsection,
shall be deemed to be performed or have been performed on the
authority of the owner of the copyright in the cinematograph film.

[Para. (c) substituted by s. 33 (b) of Act 125 of 1992.]

in the determination of the term of copyright contemplated in the proviso to
section 3 (2) (a) in the case of a work in respect of which the copyright has
expired at the commencement of the Copyright Amendment Act, 1984, on
the ground that the period mentioned in the said paragraph has lapsed, it
shall be deemed that, subject to any rights acquired by any person after
the lapse of that period and before the said commencement, copyright did
not expire on that ground.

[Para. (d) added by s. 14 (c) of Act 52 of 1984.]

44 Time when work is made

(1) For the purposes of this Act a work, except a broadcast or programme-carrying
signal, shall be deemed to have been made at the time when it was first reduced to
writing, recorded or otherwise reduced to material form.
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(2) A broadcast shall be deemed to have been made at the time when it was first
broadcast.

(3) A programme-carrying signal shall be deemed to have been made at the time
when it was first transmitted by a satellite.
[S. 44 substituted by s. 34 of Act 125 of 1992.]

45 Regulation and control of circulation, presentation or exhibition of works

(1) Notwithstanding anything to the contrary in this Act contained, the Minister may
make such regulations as he may consider necessary in regard to the circulation,
presentation or exhibition of any work or production.

(2) Such regulations may empower any person specified therein to prohibit the
circulation, presentation or exhibition of any such work or production or to authorize
the circulation, presentation or exhibition thereof on such conditions as may be
specified in those regulations.

(3) The circulation, presentation or exhibition of any work or production in
pursuance of authority granted in terms of such regulations shall not constitute an
infringement of copyright in such work or production, but the author shall not thereby
be deprived of his right to a reasonable remuneration, which shall in default of
agreement be determined by arbitration.

[Date of commencement of s. 45: to be proclaimed.]

46 Repeal of laws

The laws specified in the Schedule are hereby repealed to the extent set out in the
third column of the Schedule: Provided that any proclamation, regulation or rule
having effect under any provision so repealed and in force immediately prior to the
commencement of this Act, shall continue in force after such commencement and may
be repealed, amended or altered as if it had been made under this Act.

47 Short title and commencement

This Act shall be called the Copyright Act, 1978, and shall come into operation on 1
January 1979, except sections 1, 39 and 40, which shall come into operation upon
promulgation of this Act in the Gazette, and except section 45, which shall come into
operation on a date fixed by the State President by proclamation in the Gazette.

Schedule
No and year of Title Extent of Repeal
Act
Act 63 of 1965 Copyright Act, 1965 The whole, except section 46
Act 56 of 1967 Copyright Amendment Act, 1967 The whole
Act 75 of 1972 Copyright Amendment Act, 1972 The whole
Act 64 of 1975 Copyright Amendment Act, 1975 The whole
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COPYRIGHT AMENDMENT ACT 56 OF 1980
[ASSENTED TO 5 MAY 1980] [DATE OF COMMENCEMENT: 23 MAY 1980]

(English text signed by the State President)

ACT

To amend the Copyright Act, 1978, so as to provide that originality shall be a
requirement for copyright in any work; to apply certain provisions applying to
a work, also to a substantial part of such work; to further define a diffusion
service for certain purposes; to further define the circumstances in which
reproduction of a work shall be permitted; to determine ownership of
copyright; and to effect certain textual alterations; and to provide for matters
connected therewith.

1
Amends section 1 of the Copyright Act 98 of 1978 by inserting subsection (2A).

2

Amends section 2 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes in subsection (1) the words preceding paragraph (a); and paragraph (b)
substitutes subsection (2).

3

Amends section 6 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes the words preceding paragraph (a); and paragraph (b) substitutes
subsection (3).

4

Amends section 7 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes the words preceding paragraph (a); and paragraph (b) substitutes
paragraph (d).
5

Amends section 8 (1) of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes the words preceding paragraph (a); and paragraph (b) substitutes
paragraph (d).

6
Substitutes section 9 of the Copyright Act 98 of 1978.

7

Amends section 10 of the Copyright Act 98 of 1978 by substituting the words
preceding paragraph (a).
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8 and9
Substitute respectively section 13 and 21 of the Copyright Act 98 of 1978.

10 Short title
This Act shall be called the Copyright Amendment Act, 1980.

COPYRIGHT AMENDMENT ACT 66 OF 1983

[ASSENTED TO 20 MAY 1983] [DATE OF COMMENCEMENT: 17 OCTOBER 1983]
(except ss. 4 and 5: to be proclaimed)

(English text signed by the State President)

ACT

To amend the Copyright Act, 1978, with respect to certain definitions; so as to
limit copyright in certain artistic works of which three-dimensional
reproductions were made available to the public; to facilitate the
establishment of certain facts in actions brought by virtue of certain
provisions of the said Act; to make further provisions for the regulation and
control of the distribution, performance or exhibition of works without the
consent of the copyright owner; and to make provision for the regulation and
control of the reproduction or adaptation of certain artistic works without the
consent of the copyright owner; and to provide for incidental matters.

1

Amends section 1 (1) of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes paragraph (c) of the definition of 'artistic work'; paragraph (b) substitutes
the definition of 'drawing'; paragraph (c) substitutes the definition of 'Minister'; and
paragraph (d) adds paragraph (c) to the definition of ‘reproduction’.

2
Amends section 15 of the Copyright Act 98 of 1978 by inserting subsection (3A).

Amends section 26 of the Copyright Act 98 of 1978 by adding subsection (8).

4 Substitution of section 45 of Act 98 of 1978
The following section is hereby substituted for section 45 of the principal Act:

'45 Regulation and control of distribution, performance or exhibition of
works

(1) Notwithstanding anything to the contrary in this Act contained, the Minister may
make such regulations as he may consider necessary in regard to the distribution,
performance or exhibition of any work.
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(2) Such regulations may empower any person specified therein to prohibit the
distribution, performance or exhibition of any such work or to authorize the distribution,
performance or exhibition thereof on such conditions as may be specified in those
regulations.

(3) The distribution, performance or exhibition o any work in pursuance of authority
granted in terms of such regulations shall not constitute an infringement of copyright
in such work, but the copyright owner shall not thereby be deprived of any right which
he may have had to obtain a reasonable remuneration, which shall in default or
agreement be determined by arbitration.'.

[Date of commencement of s. 4: to be proclaimed.]

5 Insertion of section 45A in Act 98 of 1978
The following section is hereby inserted in the principal Act after section 45:

'45A Regulation and control of the reproduction or adaptation of artistic
works

(1) Notwithstanding anything to the contrary in this Act contained, the Minister may
make such regulations as he may consider necessary in regard to the reproduction or
adaptation, or the making available to the public of reproductions or adaptations, of
any artistic work.

(2) Such regulations may empower any person specified therein to authorize the
reproduction or adaptation, or the making available to the public of reproductions or
adaptations, of any artistic work on such conditions as may be specified in those
regulations.

(3) The reproduction or adaptation, or the making available to the public of
reproductions or adaptations, of any artistic work in pursuance of authority granted in
terms of such regulations shall not constitute an infringement of copyright in such
work, but the copyright owner shall not thereby be deprived of any right which he may
have had to obtain a reasonable remuneration, which shall in default o agreement be
determined by arbitration.".

[Date of commencement of s. 5: to be proclaimed.]

6 Short title and commencement

(1) This Act shall be called the Copyright Amendment Act, 1983, and shall come into
operation on a date fixed by the State President by proclamation in the Gazette.

(2) Different dates may be fixed under subsection (1) in respect of different
provisions of this Act.

COPYRIGHT AMENDMENT ACT 52 OF 1984

[ASSENTED TO 30 MARCH 1984] [DATE OF COMMENCEMENT: 22 JUNE 1984]
(Unless otherwise indicated)

(Afrikaans text signed by the State President)
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ACT

To amend the Copyright Act, 1978, so as to make provision for copyright in
published editions; to extend the term of copyright in certain unpublished
works; to further define the nature of copyright in cinematograph films and
sound recordings; to create certain presumptions in respect of the proof of
infringements of copyright in cinematograph films; to create certain new
offences; and to make provision for increased penalties; and to provide for
incidental matters.

1

Amends section 1 (1) of the Copyright Act 98 of 1978, as follows: paragraph (a)
adds paragraph (g) to the definition of 'author’; paragraph (b) substitutes paragraph
(a) of the definition of 'infringing copy'; and paragraph (c) inserts the definition of
‘published edition'.

2
Amends section 2 of the Copyright Act 98 of 1978 by adding paragraph (h).

3

Amends section 3 of the Copyright Act 98 of 1978, as follows: paragraph (a) adds
the proviso to paragraph (a); and paragraph (b) adds paragraph (f).

4

Amends section 4 of the Copyright Act 98 of 1978, as follows: paragraph (a) deletes
the word ‘or' at the end of paragraph (c); and paragraph (b) adds paragraph (e).

5
Amends section 5 of the Copyright Act 98 of 1978 by substituting subsection (4).

6
Amends section 8 (1) of the Copyright Act 98 of 1978 by adding paragraph (g).

Amends section 9 (1) of the Copyright Act 98 of 1978 by substituting paragraph (b).
[Date of commencement of s. 7: 1 April 1989.]

8 and9
Insert respectively sections 11A and 19A in the Copyright Act 98 of 1978.

10

Amends section 26 of the Copyright Act 98 of 1978 by adding subsections (9) and
(10).

11

Amends section 27 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (1); paragraph (b) substitutes subsection (6); and paragraph
(c) adds subsection (8).
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12
Amends section 28 of the Copyright Act 98 of 1978.

13

Amends section 37 (1) of the Copyright Act 98 of 1978 by substituting paragraph
(a).

14

Amends section 43 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes in paragraph (a) the words preceding subparagraph (i); paragraph (b)
deletes paragraph (b); and paragraph (c) adds paragraph (d).

15 Short title and commencement

(1) This Act shall be called the Copyright Amendment Act, 1984, and shall come into
operation on a dated fixed by the State President by proclamation in the Gazette.

(2) Different dates may be fixed under subsection (1) in respect of different
provisions of this Act.

COPYRIGHT AMENDMENT ACT 39 OF 1986
[ASSENTED TO 9 APRIL 1986] [DATE OF COMMENCEMENT: 23 APRIL 1986]

(Afrikaans text signed by the State President)

ACT

To amend the Copyright Act, 1978, so as to provide that the exclusive licensee
and the exclusive sub-licensee shall have the same rights to action and be
entitled to the same legal remedies as the owner of the copyright; and to
provide that their rights of action and legal remedies shall be concurrent with
those of such owner.

1
Substitutes section 25 of the Copyright Act 98 of 1978.

2 Short title
This Act shall be called the Copyright Amendment Act, 1986.

COPYRIGHT AMENDMENT ACT 13 OF 1988

[ASSENTED TO 14 MARCH 1988] [DATE OF COMMENCEMENT: 23 MARCH 1988]
(Unless otherwise indicated)
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(Afrikaans text signed by the State President)

ACT

To amend the Copyright Act, 1978, so as to alter the designation of the
Minister concerned; to abolish the protection granted for 10 years in respect
of copyright in certain artistic works of which authorized reproductions were
made; and to repeal the presumptions for proving an infringement of
copyright in such works; and to provide for matters connected therewith.

1
Amends section 1 (1) of the Copyright Act 98 of 1978 by substituting the definition

of 'Minister'.
2

(1) Amends section 15 of the Copyright Act 98 of 1978, as follows: paragraph (a)
deletes subsection (3) (a) (i); and paragraph (b) deletes section (3A) (b).

(2) Subsection (1) shall be deemed to have come into operation on 25 September
1987.

3
(1) Amends section 26 of the Copyright Act 98 of 1978 by deleting subsection (8).

(2) Subsection (1) shall be deemed to have come into operation on 25 September
1987.

4 Short title
This Act shall be called the Copyright Amendment Act, 1988.

COPYRIGHT AMENDMENT ACT 61 OF 1989

[ASSENTED TO 17 MAY 1989] [DATE OF COMMENCEMENT: 1 APRIL 1989]
(Unless otherwise indicated)

(English text signed by the State President)

ACT

To amend the Copyright Act, 1978, so as to make provision relating to
importing, selling and distribution in connection with the nature of copyright
in cinematograph films and sound recordings; to provide that certain
infringements in respect of certain cinematograph films will no longer be an
offence; and to extend the functions of the advisory committee; and to
provide for matters connected therewith.

1
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Amends section 8 (1) of the Copyright Act 98 of 1978 by substituting paragraph (g).

Amends section 9 of the Copyright Act 98 of 1978 by substituting paragraph (b).

Amends section 27 of the Copyright Act 98 of 1978 by substituting subsection (1).

4

Amends section 40 of the Copyright Act 98 of 1978 as follows: paragraph (a)
substitutes subsection (1) (a); paragraph (b) substitutes subsection (3); paragraph (c)
substitutes subsection (4) (a); and paragraph (d) substitutes subsection (5).

[Date of commencement of s. 4: 1 August 1989.]

5 Short title and commencement

(1) This Act shall be called the Copyright Amendment Act, 1989, and shall, subject
to the provisions of subsection (2), be deemed to have come into operation on 1 April
1989.

(2) Section 4 shall come into operation on a date to be fixed by the State President
by proclamation in the Gazette.

COPYRIGHT AMENDMENT ACT 125 OF 1992
[ASSENTED TO 2 JULY 1992] [DATE OF COMMENCEMENT: 10 JULY 1992]

(Afrikaans text signed by the State President)

ACT

To amend the Copyright Act, 1978, so as to amend, delete or insert certain
definitions; to make provision that computer programs be eligible for
copyright as a separate category of work; to further provide for the conditions
to be met before works become eligible for copyright; to further regulate
copyright in broadcasts and programme-carrying signals; to further provide
for the protection of the moral rights of the author of a work; to further
provide for dealing with the infringement of copyright and for the remedies
available upon such infringement; to further provide for presumptions in
proceedings relating to infringement of copyright; to further prescribe
penalties for infringements of copyright; to further provide for the seizure of
imported infringing copies; to further regulate the procedure relating to
applications to the Copyright Tribunal; to extend the powers of the Copyright
Tribunal regarding the granting of licences; and to make provision for appeals
against decisions of the Copyright Tribunal; and to provide for matters
connected therewith.
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Amends section 1 of the Copyright Act 98 of 1978, as follows: paragraph (a) adds
paragraph (d) to the definition of ‘adaption’; paragraph (b) substitutes paragraph (c)
of the definition of 'artistic work'; paragraph (c) substitutes paragraphs (c), (e) and (f)
of the definition of ‘author'; paragraph (d) adds paragraphs (h) and (i) to the definition
of 'author'; paragraph (e) substitutes the definition of ‘broadcast'; paragraph (f)
substitutes the definition of ‘cinematograph film'; paragraph (g) inserts the definition
of 'computer program'; paragraph (h) substitutes the definition of ‘copy'; paragraph (i)
substitutes the definition of 'distribution'; paragraph (j) substitutes the definition of
‘distributor'; paragraph (k) substitutes the definition of 'emitted signal’; paragraph (/)
substitutes the definition of ‘infringing copy'; paragraph (m) deletes the definition of
‘licence’; paragraph (n) substitutes the definition of 'licence scheme'; paragraph (o)
deletes the definition of ‘licensing body'; paragraph (p) substitutes the definition of
‘literary work'; paragraph (q) inserts the definition of 'musical work'; paragraph (r)
substitutes the definition of ‘performance’; paragraph (s) substitutes the definition of
‘plate’; paragraph (t) substitutes the definition of ‘programme’; paragraph (u) inserts
the definition of ‘programme-carrying signal'; paragraph (v) substitutes the definition
of 'sound recording'; paragraph (w) inserts the definition of ‘work’; and paragraph (x)
adds subsections (4) and (5).

2

Amends section 2 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (1) (d); paragraph (b) adds subsection (1) (i); paragraph (c)
substitutes subsection (2); and paragraph (d) inserts subsection (2A).

3

Amends section 3 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (1); paragraph (b) substitutes subsection (2) (b); and
paragraph (c) substitutes subsection (3) (a).

4
Amends section 4 (1) of the Copyright Act 98 of 1978 by inserting paragraph (f).

Amends section 5 of the Copyright Act 98 of 1978 by substituting subsection (4).

6
Amends section 6 of the Copyright Act 98 of 1978 by substituting paragraph (b).

Amends section 7 of the Copyright Act 98 of 1978 by substituting paragraph (b).

8

Amends section 8 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (1) (a); paragraph (b) substitutes subsection (1) (g); and
paragraph (c) deletes subsection (2).

9

Copyright Juta & Company Limited



Amends section 10 of the Copyright Act 98 of 1978 by substituting paragraph (a).

10
Inserts section 11B in the Copyright Act 98 of 1978.

11

Amends section 12 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes in subsection (1) the words preceding paragraph (a); paragraph (b)
substitutes in subsection (1) the words following upon paragraph (c) (ii); paragraph (c)
substitutes subsection (9); paragraph (d) substitutes subsection (10); paragraph (e)
substitutes subsection (12); and paragraph (f) adds subsection (13).

12
Substitutes section 14 of the Copyright Act 98 of 1978.

13
Amends section 15 of the Copyright Act 98 of 1978 by substituting subsection (4).

14 to 17 inclusive
Substitute respectively sections 16, 17, 18 and 19A of the Copyright Act 98 of 1978.

18
Inserts section 19B in the Copyright Act 98 of 1978.

19
Substitutes section 20 of the Copyright Act 98 of 1978.

20

Amends section 23 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (1); paragraph (b) deletes in subsection (2) the word 'or' at the
end of paragraph (b), adds the word 'or' at the end of paragraph (c) and inserts
paragraph (d); and paragraph (c) deletes subsection (4).

21

Amends section 24 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (1); paragraph (b) inserts subsections (1A), (1B) and (1C); and
paragraph (c) substitutes subsection (2).

22

Amends section 25 of the Copyright Act 98 of 1978 by adding subsection (2), the
existing section becoming subsection (1).

23
Substitutes section 26 of the Copyright Act 98 of 1978.

24
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Amends section 27 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (6); and paragraph (b) deletes subsections (7) and (8).

25

Amends section 28 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes in subsection (1) the words preceding paragraph (a); and paragraph (b)
substitutes subsection (5).

26

Amends section 29 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (3) (c) (v); and paragraph (b) adds subsection (6).

27 and 28
Substitute respectively sections 30 and 36 of the Copyright Act 98 of 1978.

29
Amends section 37 (1) of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes paragraph (a); and paragraph (b) substitutes paragraph (e).

30
Repeals section 38 of the Copyright Act 98 of 1978.

31

Amends section 41 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes subsection (1); and paragraph (b) substitutes subsection (3).

32
Repeals section 42 of the Copyright Act 98 of 1978.

33

Amends section 43 of the Copyright Act 98 of 1978, as follows: paragraph (a)
substitutes paragraph (a); and paragraph (b) substitutes paragraph (c).
34

Substitutes section 44 of the Copyright Act 98 of 1978.

35 Short title
This Act shall be called the Copyright Amendment Act, 1992.

COPYRIGHT AMENDMENT ACT 9 OF 2002
[ASSENTED TO 18 JUNE 2002] [DATE OF COMMENCEMENT: 25 JUNE 2002]

(English text signed by the President)
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ACT

To amend the Copyright Act, 1978, so as to define an expression and to
amend a definition; and to make further provision regarding the nature of
copyright in sound recordings; and to provide for matters connected
therewith.

1

Amends section 1 (1) of the Copyright Act 98 of 1978, as follows: paragraph (a)
inserts the definition of 'collecting society'; and paragraph (b) substitutes the definition
of 'Minister'.

2

Substitutes section 9 of the Copyright Act 98 of 1978.
3

Inserts section 9A in the Copyright Act 98 of 1978.
4

Amends section 39 of the Copyright Act 98 of 1978 by inserting paragraph (cA).

5 Short title
This Act is called the Copyright Amendment Act, 2002.
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MERCHANDISE MARKS ACT 17 OF 1941
[ASSENTED TO 7 APRIL 1941] [DATE OF COMMENCEMENT: 18 OCTOBER 1941]

(Signed by the Governor-General in English)

as amended by
Merchandise Marks Amendment Act 3 of 1946
Merchandise Marks Amendment Act 26 of 1951
Merchandise Marks Amendment Act 39 of 1952
Merchandise Marks Amendment Act 47 of 1954
Merchandise Marks Amendment Act 55 of 1967
Merchandise Marks Amendment Act 54 of 1987
General Law Amendment Act 49 of 1996
Intellectual Property Laws Amendment Act 38 of 1997
Merchandise Marks Amendment Act 50 of 2001
Merchandise Marks Amendment Act 61 of 2002
Consumer Protection Act 68 of 2008

NOTE: Ss. 8 and 9 of this Act were suspended until further notice by GN 1682
of 9 August 1946.

Regulations under this Act

ACT

To make provision concerning the marking of merchandise and of coverings in
or with which merchandise is sold and the use of certain words and emblems
in connection with business.

1 Definitions
In this Act, unless the context indicates otherwise-

'apply to' means emboss, impress, engrave, etch or print upon or weave
into or otherwise-

(a) work into or onto;

(b) annex or affix to; or

(c) incorporate in;

[Definition of ‘apply to' substituted by s. 1 (a) of Act 38 of 1997.]

'bottle’ ......

[Definition of 'bottle' deleted by s. 1 (b) of Act 38 of 1997.]

'‘convention country’' means any country or group of countries declared a
convention country or convention countries in terms of section 63 of the
Trade Marks Act, 1993 (Act 194 of 1993);

[Definition of ‘convention country' inserted by s. 1 (a) of Act 50 of 2001.]

'covering' includes any stopper, cask, bottle, vessel, box, cover, capsule,

case, frame, wrapper or container;
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'device' means any visual representation or illustration capable of being
reproduced upon a surface, whether by printing or otherwise, but does not

include a trade mark;
[Definition of ‘device' inserted by s. 1 (c) of Act 38 of 1997 and substituted by s. 1 (b) of Act
50 of 2001.]

'document’' means recorded information regardless of form or medium;
[Definition of ‘document’ inserted by s. 1 (c) of Act 38 of 1997.]

'event' means any exhibition, show or competition of a sporting,
recreational or entertainment nature which is-

(a) held or to be held in public;
(b) likely to attract the attention of the public or to be newsworthy; and

(c) financed or subsidised by commercial sponsorship,

and includes any broadcast of such exhibition, show or competition;
[Definition of 'event' inserted by s. 1 (a) of Act 61 of 2002.]

'false trade description' means any trade description which is false in a
material respect as regards the goods to which it is applied, and includes
every alteration of a trade description, whether by way of addition,
effacement or otherwise, if that alteration makes the description false in a

material respect;
[Definition of ‘false trade description’ substituted by s. 1 (d) of Act 38 of 1997.]

'Gazette’' ......
[Definition of ‘Gazette' inserted by s. 1 (a) of Act 39 of 1952 and deleted by s. 1 of Act 49 of
1996.]

'goods' means anything which is the subject of trade or manufacture;
'inspector’' means-

(a) any member as defined in section 1 of the South African Police Service Act,
1995 (Act 68 of 1995), of or above the rank of sergeant;

(b) the Commissioner for Customs and Excise or any officer as defined in
section 1 (1) of the Customs and Excise Act, 1964 (Act 91 of 1964);

(c) any officer appointed under section 3;
[Definition of ‘inspector’ substituted by s. 1 (f) of Act 38 of 1997.]

'label’ includes any band or ticket;

'mark’ means any sign capable of being represented graphically, and
includes a device, name, signature, word, letter, numeral, shape,
configuration, pattern, ornamentation, colour or container for goods or any
combination of the aforementioned, but does not include a trade mark;

[Definition of 'mark’ substituted by s. 1 (c) of Act 50 of 2001.]

'Minister' means the Minister of Trade and Industry;
[Definition of 'Minister' substituted by s. 1 of Act 54 of 1987 and by s. 1 (g) of Act 38 of 1997.]

'name’ includes an abbreviation or addition to a name, but does not
include a trade mark;
[Definition of 'name’ substituted by s. 1 (d) of Act 50 of 2001.]

'police officer' ......
[Definition of "police officer' deleted by s. 1 (h) of Act 38 of 1997.]

'‘premises’ includes land, any building or structure, or any vehicle, ship,
boat or aircraft or other conveyance;
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[Definition of ‘premises' inserted by s. 1 (i) of Act 38 of 1997.]

'‘protected event' means an event designated as such under section 15A;
[Definition of ‘protected event' inserted by s. 1 (b) of Act 61 of 2002.]

'sell’ includes expose for sale or have in possession for purposes of sale
or any purpose of trade or manufacture, and the word 'sale’' has a
corresponding meaning;

[Definition of 'sell' amended by s. 1 (1) of Act 47 of 1954.]

'Territory' ......
[Definition of 'Territory' inserted by s. 1 (b) of Act 39 of 1952 and deleted by s. 1 of Act 49 of
1996.]

'trade description' means any description, statement or other indication,
direct or indirect, as to the number, quantity, measure, gauge or weight of
any goods, or as to the name of the manufacturer or producer or as to the
place or country in which any goods were made or produced, or as to the
mode of manufacturing or producing any goods, or as to the material of
which any goods consist, or as to any goods being the subject of an
existing patent, privilege, or copyright, and includes any figure, word or
mark which, according to the custom of the trade, is commonly taken to be
an indication of any of the aforementioned matters, but does not include a
trade mark;

[Definition of ‘trade description’ substituted by s. 1 (e) of Act 50 of 2001.]

'trade mark' means a trade mark as defined in section 2 (1) of the Trade
Marks Act, 1993 (Act 194 of 1993), and includes a well-known trade mark
contemplated in section 35 of that Act.

[Definition of 'trade mark' amended by s. 1 (c) of Act 39 of 1952 and by s. 1 of Act 49 of 1996

and substituted by s. 1 (k) of Act 38 of 1997 and by s. 1 (f) of Act 50 of 2001.]

'Union’ ......

[Definition of 'Union' added by s. 1 (d) of Act 39 of 1952 and deleted by s. 1 of Act 49 of

1996.]

2 .....

[S. 2 substituted by s. 2 of Act 38 of 1997 and repealed by s. 121 (2) (a) of Act 68 of 2008.]
IC RN

[S. 3 substituted by s. 3 of Act 38 of 1997 and repealed by s. 121 (2) (a) of Act 68 of 2008.]
4 ......

[S. 4 amended by s. 2 of Act 47 of 1954, substituted by s. 4 of Act 38 of 1997 and repealed by
s. 121 (2) (a) of Act 68 of 2008.]

5 ......

[S. 5 substituted by s. 5 of Act 38 of 1997 and repealed by s. 121 (2) (a) of Act 68 of 2008.]
6 ......

[S. 6 amended by s. 1 of Act 26 of 1951, substituted by s. 6 of Act 38 of 1997 and amended

by s. 2 of Act 50 of 2001 and repealed by s. 121 (2) (a) of Act 68 of 2008.]

7 e

[S. 7 substituted by s. 7 of Act 38 of 1997 and by s. 3 of Act 50 of 2001 and repealed by s.
121 (2) (a) of Act 68 of 2008.]
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[S. 8 amended by ss. 8 and 18 of Act 38 of 1997 and by s. 4 of Act 50 of 2001 and repealed
by s. 121 (2) (a) of Act 68 of 2008.]

9 ......

[S. 9 substituted by s. 9 of Act 38 of 1997 and by s. 5 of Act 50 of 2001 and repealed by s.

121 (2) (a) of Act 68 of 2008.]

10 ......

[S. 10 amended by s. 1 of Act 3 of 1946, by s. 2 of Act 26 of 1951 and by s. 18 of Act 38 of

1997 and repealed by s. 121 (2) (a) of Act 68 of 2008.]

11 ......

[S. 11 amended by s. 18 of Act 38 of 1997 and repealed by s. 121 (2) (a) of Act 68 of 2008.]
12 and 13 ......

[Ss. 12 and 13 repealed by s. 121 (2) (a) of Act 68 of 2008.]

14 Unauthorized use of certain emblems

(1) For purposes of this section a person uses a mark or trade mark if he or she
uses it-

(a) in connection with his or her trade, business, profession or occupation; or

(b) in connection with a mark, trade mark or trade description applied by him
or her to goods made, produced or sold by him or her.
[Sub-s. (1) substituted by s. 6 of Act 50 of 2001.]

(1A) (a) No person may use a mark or trade mark which consists of or contains the
national flag of a convention country, or an imitation from a heraldic point of view,
without authorization of the competent authority of the convention country or without
being in possession of an authorization in writing signed by or on behalf of the
Minister.

(b) Paragraph (a) does not apply if no authorization for the use of a mark or
trade mark contemplated in that paragraph is required by the convention country.
[Sub-s. (1A) inserted by s. 6 of Act 50 of 2001.]

(1B) No person may use a mark or trade mark which consists of or contains the
armorial bearings or any other state emblem, of the Republic or a convention country,
or an imitation from a heraldic point of view, without authorization of the competent
authority of the Republic or convention country, as the case may be.

[Sub-s. (1B) inserted by s. 6 of Act 50 of 2001.]

(1C) No person may use a mark or trade mark which consists of or contains an
official sign or hallmark adopted by the Republic or a convention country, or an
imitation from a heraldic point of view, and which indicates control and warranty in
relation to goods or services of the same or similar kind as those in relation to which
such official sign or hallmark indicates control and warranty, without authorization of
the competent authority of the Republic or convention country, as the case may be.

[Sub-s. (1C) inserted by s. 6 of Act 50 of 2001.]

(1D) (a) No person may use a mark or trade mark which consists of or contains the
flag, armorial bearings or any other emblem, or an imitation from a heraldic point of
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view, or the name, or abbreviation of the name, of any international organization of
which any convention country is a member, without authorization by such
organization.

(b) Paragraph (a) does not apply if the use of the mark or trade mark
contemplated in that paragraph does not suggest to the public that a connection exists
between the organization and the mark or its proprietor, or is not likely to mislead the
public as to the existence of a connection between the organization and the mark or its
proprietor.

[Sub-s. (1D) inserted by s. 6 of Act 50 of 2001.]

(1E) Any person who contravenes or fails to comply with any provision of subsection
(1A), (1B), (1C) or (ID) shall be guilty of an offence.
[Sub-s. (1E) inserted by s. 6 of Act 50 of 2001.]

(1F) This section does not apply to a trade mark registered before 1 February 1941.
[Sub-s. (1F) inserted by s. 6 of Act 50 of 2001.]

(1G) Subsections (1B), (1C) and (1D) apply to a state emblem, official sign or
hallmark of a convention country, and the emblem or name, or abbreviation of the
name, of an international organization only and to the extent that-

(a) the convention country or international organization has notified the
Republic in accordance with Article 6ter of the Paris Convention that it
desires to protect that emblem, sign, hallmark, name or abbreviation, as
the case may be;

(b) the notification contemplated in paragraph (a) is in force; and

(c) the Republic has not objected to the notification contemplated in paragraph
(a) in accordance with Article 6ter of the Paris Convention.
[Sub-s. (1G) inserted by s. 6 of Act 50 of 2001.]

(1H) Subsection (1B) or (1C) shall not prevent the use of a trade mark by any
citizen of a country who is authorized to make use of a state emblem, official sign or
hallmark of that country, notwithstanding the fact that it is similar to that of another
country.

[Sub-s. (1H) inserted by s. 6 of Act 50 of 2001.]

(2) Any person who uses in connection with his or her trade, business, profession or
occupation any device, emblem, title or words in such a manner as to be likely to lead
other persons to believe that-

(a) his or her trade, business, profession or occupation is carried on under the
patronage of; or

(b) he or she is employed by or supplies goods to,

the President, any State department or a provincial government, without authority in
writing signed by or on behalf of the President, the Minister administering that
department or the Premier of the province concerned, as the case may be, shall be
guilty of an offence.

[S. 14 amended by s. 2 of Act 39 of 1952 and by s. 1 of Act 55 of 1967, substituted by s. 2 of
Act 54 of 1987, amended by s. 1 of Act 49 of 1996 and substituted by s. 10 of Act 38 of
1997.]

15 Use of certain marks may be prohibited
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(1) The Minister may, after such investigation as he or she may think fit, by notice
in the Gazette, prohibit either absolutely or conditionally the use of-

(a) the National Flag, or any former National Flag, of the Republic; or

(b) any mark, word, letter or figure or any arrangement or combination
thereof,
in connection with any trade, business, profession, occupation or event, or in

connection with a trade mark, mark or trade description applied to goods.
[Sub-s. (1) substituted by s. 11 of Act 38 of 1997.]

(2) The Minister may, if he is satisfied that the circumstances require it, by notice in
the Gazette, withdraw, amend or qualify any notice issued in terms of subsection (1).

(3) Any person who contravenes any such absolute prohibition or fails to comply
with any condition prescribed in any such notice shall be guilty of an offence.

15A Abuse of trade mark in relation to event

(1) (a) The Minister may, after investigation and proper consultation and subject to
such conditions as may be appropriate in the circumstances, by notice in the Gazette
designate an event as a protected event and in that notice stipulate the date-

(i) with effect from which the protection commences; and

(ii) on which the protection ends, which date may not be later than one month
after the completion or termination of the event.

(b) The Minister may not designate an event as a protected event unless the
staging of the event is in the public interest and the Minister is satisfied that the
organisers have created sufficient opportunities for small businesses and in particular
those of the previously disadvantaged communities.

(2) For the period during which an event is protected, no person may use a trade
mark in relation to such event in a manner which is calculated to achieve publicity for
that trade mark and thereby to derive special promotional benefit from the event,
without the prior authority of the organiser of such event.

(3) For the purposes of subsection (2), the use of a trade mark includes-

(a) any visual representation of the trade mark upon or in relation to goods or
in relation to the rendering of services;

(b) any audible reproduction of the trade mark in relation to goods or the
rendering of services; or

(c) the use of the trade mark in promotional activities,

which in any way, directly or indirectly, is intended to be brought into association with
or to allude to an event.

(4) Any person who contravenes subsection (2) shall be guilty of an offence.

(5) For the purposes of this section ‘trade mark’' includes a mark.
[S. 15A inserted by s. 2 of Act 61 of 2002.]

[S. 16 substituted by s. 12 of Act 38 of 1997 and repealed by s. 121 (2) (a) of Act 68 of
2008.]
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[S. 17 amended by s. 2 of Act 55 of 1967, substituted by s. 13 of Act 38 of 1997 and repealed
by s. 121 (2) (a) of Act 68 of 2008.]

18 Evidence

[Sub-s. (1) amended by s. 3 of Act 26 of 1951 and deleted by s. 14 (a) of Act 38 of 1997.]

(2) In any prosecution for an offence under the provisions of this Act evidence that
any imported goods were shipped at any port shall be prima facie evidence that those
goods were made or produced in the country within which that port is situated.

(3) If in the prosecution of any person for an offence referred to in section 7 it is
proved that-

(a) the accused conducts business in goods of the same or similar type as the
goods to which any false trade description was applied; and

(b) the goods-
(i) were found in possession of the accused; or

(ii) the existence of which the accused was aware of or could reasonably
be expected to have been aware of, were found on or in premises of
which the accused was on the particular day the owner, occupier,
manager or person in charge,

it shall be presumed, until the contrary is proved, that the accused offered for sale or

hire the goods.
[Sub-s. (3) added by s. 14 (b) of Act 38 of 1997.]

[S. 19 repealed by s. 15 of Act 38 of 1997.]

20 Penalties

(1) (a) Any person convicted of an offence in terms of this Act, except section 5,
shall be liable-

(i) in the case of a first conviction, to a fine not exceeding R5 000 for each
article to which the offence relates or to imprisonment for a period not
exceeding three years or to both such fine and such imprisonment;

(ii) in any other case, to a fine not exceeding R10 000 for each article to which
the offence relates or to imprisonment for a period not exceeding five years
or to both such fine and such imprisonment.

(b) Any person convicted of an offence referred to in section 5 shall be liable to a
fine or to imprisonment for a period not exceeding six months.
[Sub-s. (1) substituted by s. 16 of Act 38 of 1997.]

(2) Whenever any person is convicted of an offence under the provisions of this Act,
the court by which he is convicted may, in addition to any other penalty which may be
imposed, order the confiscation of all or any part of the goods in respect of which the
offence was committed, and goods so ordered to be confiscated shall be disposed of as
the Minister may direct.
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21 Repeal of laws

The Merchandise Marks Act, 1888 (Act 12 of 1888), and the Merchandise Marks
Amendment Act, 1889 (Act 14 of 1889), of the Cape of Good Hope, the Merchandise
Marks Law, 1888 (Law 22 of 1888), and Law 11 of 1889 of Natal, and the Merchandise
Marks Ordinance, 1903 (Ordinance 47 of 1903), of the Transvaal are hereby repealed.

21bis ......
[S. 21bis inserted by s. 3 of Act 39 of 1952, substituted by s. 3 of Act 55 of 1967 and repealed
by s. 1 of Act 49 of 1996.]

22 Short title and commencement of Act

This Act shall be called the Merchandise Marks Act, 1941, and shall come into
operation on a date to be fixed by the Governor-General by proclamation in the
Gazette, which date shall not be earlier than six months after the date on which this
Act is first published in the Gazette as a law.

MERCHANDISE MARKS AMENDMENT ACT 3 OF 1946
[ASSENTED TO 28 MARCH 1946] [DATE OF COMMENCEMENT: 28 MARCH 1946]

(Afrikaans text signed by the Governor-General)

ACT
To amend the Merchandise Marks Act, 1941.

1
Amends section 10 of the Merchandise Marks Act 17 of 1941.

2 Short title
This Act shall be called the Merchandise Marks Amendment Act, 1946.

MERCHANDISE MARKS AMENDMENT ACT 26 OF 1951
[ASSENTED TO 26 APRIL 1951] [DATE OF COMMENCEMENT: 4 MAY 1951]

(English text signed by the Governor-General)

ACT
To amend the Merchandise Marks Act, 1941.

1 to 3 inclusive

Copyright Juta & Company Limited



Amend respectively the following sections of the Merchandise Marks Act 17 of 1941:
6, 10, 18.

4 Short title
This Act shall be called the Merchandise Marks Amendment Act, 1951.

MERCHANDISE MARKS AMENDMENT ACT 47 OF 1954

[ASSENTED TO 18 JUNE 1954] [DATE OF COMMENCEMENT: 30 JUNE 1954]
(Unless otherwise indicated)

(English text signed by the Governor-General)

ACT
To amend the Merchandise Marks Act, 1941.

1

Amends section 1 of the Merchandise Marks Act 17 of 1941.
[Date of commencement of s. 1: 18 October 1941.]

Amends section 4 of the Merchandise Marks Act 17 of 1941.

3 Short title
This Act shall be called the Merchandise Marks Amendment Act, 1954.

MERCHANDISE MARKS AMENDMENT ACT 55 OF 1967
[ASSENTED TO 1 MAY 1967] [DATE OF COMMENCEMENT: 10 MAY 1967]

(Afrikaans text signed by the State President)

ACT

To amend the provisions of the Merchandise Marks Act, 1941, relating to the
unauthorized use of certain emblems, the prohibition relating to the sale of
bottles marked with the owner's nhame and the application of the said Act.

1
(1) Amends section 14 of the Merchandise Marks Act 17 of 1941.
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(2) The amendment effected by subsection (1) (b) shall not apply to the use by any
person of anything which he lawfully used for a continuous period of one year
immediately prior to the commencement of this Act.

2
Amends section 17 of the Merchandise Marks Act 17 of 1941.

Substitutes section 21 of the Merchandise Marks Act 17 of 1941.

4 Short title
This Act shall be called the Merchandise Marks Amendment Act, 1967.

MERCHANDISE MARKS AMENDMENT ACT 54 OF 1987
[ASSENTED TO 9 SEPTEMBER 1987] [DATE OF COMMENCEMENT: 18 SEPTEMBER 1987]

(Afrikaans text signed by the State President)

ACT

To amend the Merchandise Marks Act, 1941, so as to substitute the definition
of 'Minister’; to abolish certain acts which constitute offences; and to
substitute or delete certain obsolete references therein; and to make
provision for matters connected therewith.

1

Amends section 1 of the Merchandise Marks Act 17 of 1941 by substituting the
definition of 'Minister'.
2

Substitutes section 14 of the Merchandise Marks Act 17 of 1941.

3 Short title
This Act shall be called the Merchandise Marks Amendment Act, 1987.

MERCHANDISE MARKS AMENDMENT ACT 50 OF 2001
[ASSENTED TO 7 DECEMBER 2001] [DATE OF COMMENCEMENT: 14 DECEMBER 2001]

(English text signed by the President)

ACT
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To amend the Merchandise Marks Act, 1941, so as to define an expression and
to amend certain definitions; to make further provision regarding the
application of trade descriptions to goods and the alteration of trade marks;
to clarify the scope of the Act in its application to trade marks; and to prohibit
the unauthorized use of the national flags, armorial bearings and other official
signs of Convention countries; and to provide for matters connected
therewith.

1

Amends section 1 of the Merchandise Marks Act 17 of 1941, as follows: paragraph
(a) inserts the definition of ‘convention country'; paragraph (b) amends the definition
of 'device'; paragraph (c) substitutes the definition of ‘'mark’; and paragraph (d)
substitutes the definition of ‘'name’; paragraph (e) substitutes the definition of 'trade
description'; and paragraph (f) substitutes the definition of 'trade mark’.

2
Amends section 6 of the Merchandise Marks Act 17 of 1941 by substituting the
heading.

3
Substitutes section 7 of the Merchandise Marks Act 17 of 1941.

4

Amends section 8 of the Merchandise Marks Act 17 of 1941 by substituting
subsection (2).

5
Substitutes section 9 of the Merchandise Marks Act 17 of 1941.

6

Amends section 14 of the Merchandise Marks Act 17 of 1941 by substituting
subsections (1), (1A), (1B), (1C), (1D), (1E), (1F), (1G) and (1H) for subsection (1).

7 Short title
This Act is called the Merchandise Marks Amendment Act, 2001.

MERCHANDISE MARKS AMENDMENT ACT 61 OF 2002
[ASSENTED TO 30 DECEMBER 2002] [DATE OF COMMENCEMENT: 17 JANUARY 2003]

(English text signed by the President)

ACT
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To amend the Merchandise Marks Act, 1941, so as to define 'event' and
'protected event'; to prohibit the abuse of a trade mark in relation to an
event; and to provide for matters connected therewith.

1

Amends section 1 of the Merchandise Marks Act 17 of 1941, as follows: paragraph
(a) inserts the definition of ‘event’; and paragraph (b) inserts the definition of
‘protected event'.

2
Inserts section 15A in the Merchandise Marks Act 17 of 1941.

3 Short title
This Act is called the Merchandise Marks Amendment Act, 2002.
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CUSTOMS AND EXCISE ACT 91 OF 1964
[ASSENTED TO 27 JULY 1964] [DATE OF COMMENCEMENT: 1 JANUARY 1965]

(English text signed by the State President)

as amended by
Customs and Excise Amendment Act 95 of 1965
Customs and Excise Amendment Act 57 of 1966
Customs and Excise Amendment Act 96 of 1967
Customs and Excise Amendment Act 85 of 1968
South-West Africa Affairs Act 25 of 1969
Customs and Excise Amendment Act 105 of 1969
Customs and Excise Amendment Act 98 of 1970
Customs and Excise Amendment Act 89 of 1971
Customs and Excise Amendment Act 103 of 1972
Customs and Excise Amendment Act 68 of 1973
Customs and Excise Amendment Act 7 of 1974
Parliamentary Service Act 33 of 1974
Publications Act 42 of 1974
Second Customs and Excise Act 64 of 1974
Customs and Excise Amendment Act 71 of 1975
Customs and Excise Amendment Act 105 of 1976
Customs and Excise Amendment Act 12 of 1977
Second Customs and Excise Amendment Act 112 of 1977
Customs and Excise Amendment Act 93 of 1978
Customs and Excise Amendment Act 110 of 1979
Customs and Excise Amendment Act 98 of 1980
Customs and Excise Amendment Act 86 of 1982
Customs and Excise Amendment Act 89 of 1983
Customs and Excise Amendment Act 89 of 1984
Customs and Excise Amendment Act 101 of 1985
Customs and Excise Amendment Act 52 of 1986
Transfer of Powers and Duties of the State President Act 97 of 1986
Customs and Excise Amendment Act 84 of 1987
Customs and Excise Amendment Act 69 of 1988
Liquor Products Act 60 of 1989
Customs and Excise Amendment Act 68 of 1989
Customs and Excise Amendment Act 59 of 1990
Customs and Excise Amendment Act 111 of 1991
Customs and Excise Amendment Act 61 of 1992
Customs and Excise Second Amendment Act 105 of 1992
Customs and Excise Amendment Act 98 of 1993
Customs and Excise Amendment Act 19 of 1994
Customs and Excise Amendment Act 45 of 1995
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Customs and Excise Amendment Act 44 of 1996
Board on Tariffs and Trade Amendment Act 16 of 1997
Taxation Laws Amendment Act 27 of 1997
South African Revenue Service Act 34 of 1997

Taxation Laws Amendment Act 30 of 1998
Taxation Laws Amendment Act 32 of 1999
Revenue Laws Amendment Act 53 of 1999
Taxation Laws Amendment Act 30 of 2000
Revenue Laws Amendment Act 59 of 2000
Revenue Laws Amendment Act 19 of 2001

Second Revenue Laws Amendment Act 60 of 2001
Taxation Laws Amendment Act 30 of 2002
Revenue Laws Amendment Act 74 of 2002

Exchange Control Amnesty and Amendment of Taxation Laws Act 12 of 2003

Revenue Laws Amendment Act 45 of 2003
Taxation Laws Amendment Act 16 of 2004
Revenue Laws Amendment Act 32 of 2004

Second Revenue Laws Amendment Act 34 of 2004
Taxation Laws Amendment Act 9 of 2005

Taxation Laws Second Amendment Act 10 of 2005
Revenue Laws Amendment Act 31 of 2005

Revenue Laws Second Amendment Act 32 of 2005

National Credit Act 34 of 2005
Small Business Tax Amnesty and Amendment of Taxation Laws Act 9 of 2006
Second Small Business Tax Amnesty and Amendment of Taxation Laws Act 10 of 2006

Revenue Laws Amendment Act 20 of 2006

Revenue Laws Second Amendment Act 21 of 2006

Taxation Laws Second Amendment Act 9 of 2007
Revenue Laws Amendment Act 35 of 2007

Revenue Laws Second Amendment Act 36 of 2007
Revenue Laws Amendment Act 60 of 2008

Revenue Laws Second Amendment Act 61 of 2008
Taxation Laws Amendment Act 17 of 2009

Taxation Laws Second Amendment Act 18 of 2009

Voluntary Disclosure Programme and Taxation Laws Second Amendment Act 8 of 2010

Taxation Laws Amendment Act 24 of 2011

Taxation Laws Second Amendment Act 25 of 2011

NOTE: (1) Users are advised to consult the Amendment Acts with regard to the
commencement dates of the various provisions.

(2) Schedules 1 to 6 inclusive and Schedule 8 are not reproduced, but are
available from the Office of the Commissioner of Customs and Excise. Schedule 7
was deleted by s. 47 of Act 59 of 1990.

ACT

To provide for the levying of customs and excise duties and a surcharge; for a fuel
levy, for a Road Accident Fund levy, for an air passenger tax and an environmental
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levy; the prohibition and control of the importation, export, manufacture or use of
certain goods; and for matters incidental thereto.

[Long title substituted by s. 40 of Act 112 of 1977, by s. 41 of Act 84 of 1987, by s. 42 of Act 59 of
1990, by s. 66 of Act 30 of 2000, by s. 72 of Act 32 of 2004 and by s. 28 (1) of Act 32 of 2005.]

88 Seizure

(1) (a) An officer, magistrate or member of the police force may detain any ship, vehicle,
plant, material or goods at any place for the purpose of establishing whether that ship,
vehicle, plant, material or goods are liable to forfeiture under this Act.

(b) Such ship, vehicle, plant, material or goods may be so detained where they are
found or shall be removed to and stored at a place of security determined by such officer,
magistrate or member of the police force, at the cost, risk and expense of the owner,
importer, exporter, manufacturer or the person in whose possession or on whose premises
they are found, as the case may be.

(bA) No person shall remove any ship, vehicle, plant, material or goods from any place
where it was so detained or from a place of security determined by an officer, magistrate or
member of the police force.

[Para. (bA) inserted by s. 10 of Act 98 of 1993.]

(c) If such ship, vehicle, plant, material or goods are liable to forfeiture under this Act
the Commissioner may seize that ship, vehicle, plant, material or goods.
[Para. (c) substituted by s. 59 of Act 45 of 1995.]

(d) The Commissioner may seize any other ship, vehicle, plant, material or goods
liable to forfeiture under this Act.
[Para. (d) substituted by s. 59 of Act 45 of 1995.]
[Sub-s. (1) substituted by s. 15 of Act 68 of 1989.]

(2) (a) (i) If any goods liable to forfeiture under this Act cannot readily be found, the
Commissioner may, notwithstanding anything to the contrary in this Act contained, demand
from any person who imported, exported, manufactured, warehoused, removed or
otherwise dealt with such goods contrary to the provisions of this Act or committed any
offence under this Act rendering such goods liable to forfeiture, payment of an amount
equal to the value for duty purposes or the export value of such goods plus any unpaid duty
thereon, as the case may be.

(ii) For the purposes of subparagraph (i) the value for duty purposes shall be
calculated in terms of the provisions of this Act relating to such value whether or not the
goods in question are subject to ad valorem duty or to a duty calculated according to a unit
of quantity, volume or other measurement, as the case may be.

[Para. (a) substituted by s. 30 of Act 112 of 1977 and by s. 28 of Act 84 of 1987.]

(b) If the amount demanded is not paid within a period of fourteen days after the
demand for payment was made it may be recovered in terms of the provisions of this Act as
if it were a forfeiture incurred under this Act.

(c) The provisions of this Act shall, in so far as they can be applied, apply mutatis
mutandis in respect of any amount paid to the Commissioner or recovered in terms of this
subsection, as if such amount were the goods in question and as if such amount had been
seized under subsection (1).

[Sub-s. (2) added by s. 12 of Act 85 of 1968.]
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113A Powers and duties of officers in connection with counterfeit goods

(1) An officer may-

(a) detain any goods to ascertain whether such goods are counterfeit goods as
contemplated in the Counterfeit Goods Act, 1997 (Act 37 of 1997); or

(b) notwithstanding anything to the contrary contained in the said Act, while acting
as an inspector as defined in that Act-

(i) seize and detain any goods when requested to do so in accordance with the
provisions of section 15 of the said Act whether or not such goods are
under customs control;

(ii) seize and detain any goods in accordance with the provisions of the said
Act where such officer has reasonable cause to believe that such goods are
prima facie counterfeit goods as defined in that Act while such goods are
under customs control; or

(iii) seize and detain any goods while such goods are in transit through the
Republic or transit goods found in the area of control of any Controller
where such officer has reasonable cause to believe that such goods are
prima facie counterfeit goods as defined in the said Act.

(2) An officer-

(a) may refuse to detain any goods as contemplated in subsection (1) (b) (i) in
circumstances where the request to do so does not conform with the
requirements of the said Act; and

(b) shall not seize or detain any counterfeit goods where the Commissioner is not
indemnified against claims of any nature which may result from such seizure and
detention.

(3) Subject to section 43 (6), no goods seized or detained by an officer acting as an
inspector as contemplated in the Counterfeit Goods Act, 1997, may be stored in a State
warehouse except where such goods are detained or seized for purposes of this Act.

(4) Notwithstanding anything to the contrary contained in any other law, no person shall
be entitled to any compensation for any loss or damage to any goods to which this section
relates or any loss or damage sustained resulting from any bona fide act of any officer in
respect of such goods.

(5) The Commissioner may make rules-

(a) regarding the procedures to be followed by an officer when exercising any power
or performing any duty in connection with the detention of any goods under the
provisions of subsection (1) (a) or the seizure and detention of counterfeit
goods;

(b) prescribing such forms as may be required to be completed for purposes of this
section; and

(c) concerning any other matter which the Commissioner may consider reasonably
necessary and useful for the purpose of administering the provisions of this

section.
[S. 113A inserted by s. 52 of Act 30 of 2002.]
[NB: S. 113A has been repealed by s. 21 (1) of the Revenue Laws Second Amendment Act 36 of
2007, a provision which will come into operation on the date of coming into operation of s. 17 (1) of
Act 36 of 2007.]
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