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but it may be what it takes to get an agreement that covers the key risks and, in the end, makes
the agreement worth the revenue stamp that goes on it.




Starting Business in Japan
To seek good environment for your business

YUASA and HARA .
Tomohiro Ono
YISA
- VISA

Entry requirement of foreigners

VISA is not required for an US national entering into Japan under the visa
waiver program for 3 months '

However, it is still required for any US nationals to take an appropriate VISA
corresponding to Resident Card System if he/she wishes to stay longer on
business in Japan
Resident Permit
B Resident Permit as foreigner (Status of Residence) up to S years
B s major categories
= Investor/Business Manager, Legal/Accounting Services, Engineer, Specialist in
Humanities/International Services, Intra-company Transferee and Skilled
Labor '
Resident Card System

‘ Resident card is issued and must be held by a foreigner with a certain permit up to 5
years : '

B Re-entry is also allowed during such permitted period
B Resident card system is connected and integrated with the immigration, resident
registration and resident permit procedure '
Personal data protection
B  Personal Data Protection Law, 2003
— Not in US style but similar to Europe

— More striet regulation than US
B  Definition of Personal Information Data

~— Information about a living individual identifying the specific individual




was subject to any instruction and project by the corporation.

In exchange of that, the corporation needs to pay for the employee at the time of
assignment

In addition to that, the corporation needs to provide “reasonable
remuneration” to the employee even after the patented invention making
commercial success

*  Olympus case(the first case of “reasonable remunecration” argued)

Is Prof. Nakamura a hero or a maverick?
®  Nakamura v. Nichia Chemical case (Employee’s invention case)

®  Nichia v. Toyota Gousei case (Patent infringement case)

Scheme of “reasonable remuneration® payment
B  After Nakamura v. Nichia Chemical...
B Art, 35, Secs. 3-5 after 2004 amendment of Patent Law

More procedural preparation as the rule for employer and employee

Olympus doctrine can apply to only a limited situation, which the rule by
employer and employee cannot be found or existed with reasonable process to
calculate the “reasonable remuneration.”

B Requirements of Labor law for the rule

e

Considered as a part of collective labor contract between an employer and an
employee in addition to an individual employment contract

Required to have a consent by a group or a union representing over majority of
employees '

Amendment again in 2015

B Bill to amend Art. 35 in the discussion at the governmental council under Abe

Administration

B  Total scheme change for employee’s invention

== Right to file patent for invention to be subject to corporation, if it was made by

corporation’s instruction and project

— In consideration of that, the employee is entitled to be recognized, promoted

and/or paid for reasonable amount under the employment relationship with the
corporation

Trademark protection -
B Trademark Registration filing at JPO

Acceleration of examination available

7




from any responsibility in dispute by a disclaimer in the contract with your
company.




v Ravyalties: 20.42% {0% under Japan-US Treaty)
4. Consumption Tax (Japanese VAT)

s  Scope of Taxation
v Transfer of goods in Japan
v Provision of services in Japan
v" Import of goods into Japan
v Certain cross-border digital services provided by non-Japanese service suppliers to
Japanese service recipients

o Taxation Regime
v Basically, a seller is required to collect VAT from a buyer and then pay collected VAT to
the Japanese tax authorities by filing a VAT retwrn
v" Areverse charge applicable to B2B digital services

¢ Tax Rates
v~ Currently: 8%

v ‘Transactions on or after April 1, 2017: Basically 10%
v 8% lower tax rate still apphcable on or after April 1, 2017 for certain foods and newspaper (¥)

{*) subject to 2016 tax reform approval process

11
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MAIN DISPUTE RESOLUTION METHODS

1. What are the main dispuie resclution methods used in your
Jurisdiction to settle large commaerclal disputes?

Litigation

Litigation is the most frequently used dispute resolution method to
setile large commercial disputes in fapan. The Code of Civil
Procedure (CCP), which was significantly amencdled in 1996 and
became effective In 1998, provides the following systemm to
efficiently resolve disputes:

The court conducts preparatory proceedings to clarify and
ascartain the material Issues an¢l evidence at an early stage.
These issues are mainly identified through the exchange of
written briefs and evidence, and periodic hearings. The court
may allow one of the parties to attend a hearing In the
preparatory proceedings by teleconference but only when the
other party attends the hearing in person.

Examination of witnesses and parties must he conducted as
efficiently as possible, focusing on the material lssues
legitimately in dispute after completion of the preparatory
proceedings.

P disputes

Administrative proceedings are freguently used in relation to
intellectual property {IP) dispites. Customs proceedings are
available for a holder of P rights, including patent rights, ic
prevent the import or export of iterns infringing those IP sights. The
IP right holder can obtain a decision on his petition for an
injunction within two to three months of starting the proceeclings.
A panel of expert advisers appointed by the customs bureau
advises the customs director on technical issues relating {o alleged
patent infringement.

In addition, invalidity proceedings at the Japan Patent Office {JPO})
are available for a third party to contend directly to the JPQ that an
issued patent is Invalid. The invalidity proceedings can be used
together with, or independently from, court proceedings and/or the
customs proceedings.

While court proceedings are adversarial, both customs and JPO
invalidity proceedings are a combination of inquisitorial and
adversarial proceedings.

The applicahle standard of proof for a ctaim fo succeed in court
and JPO invalidity proceedings is whether it Is highly Bkely that
facts that give rise to the claim exist, but the standard In the
customs proceedings is not clearly established.

‘o1 Thomson Reuters 2015

This articte was first published in the Dispute Resolution Global Galde 2015416
aid {5 reproduced witiy the permission of the puktisher, Thomson Revlers,

The fawy is stated as at Fuly 2002

COURT LITICGATION
Limftation periods

2. What limlfation periods apply to biinging a claim and what
trigaers a limitation pericd? -

The Hmitation period for major clajms in relation to large
commerclal disputes is as follows:

Contractual clalms. Ten years from when the right becomas
exercisable, However, commercial ciaims (that is, claims that
arise out of the corsmercial activities of ane or both parties) are
subject 1o a five-year Umitation period from when the right
holder can exercise its right {this is normally interpreted from
the time that the obtigation is due ic the right hotder).

Toit clalms, Three years from when the right holder:
discovers that he has suffered damage; and

knows the identity of the person or entity liable for the
damage,

Japan has no concept of constructive or imputed knowlaclge, so
the statute of limitations is based cn actual knowledge.
However, under an abselute statute of timitations, a claim in
tort is finally barred after 20 years from the tortious act.

Product Hability law ciaims, These claims are subject to either:

a three-year limitation period from when a right holder
discovers that he has suffered damage, and knows the
identity of the parson or entity responsible for the damage;
or

a ten-year limitation period from the delivery of a defective
prochuct,

Ownership of land. There is no specific statute of imitation.

Courf stricture

3.  What is the siructure of the couri where large commercial
disputes are usually brought? Are certaln types of dispute
allocated to particular divisions of this court?

Large commercial disputes are usually brought in the District
Court. Appeals from the District Court are brought before the
relevant High Court depending on the territory. There are eight
High Courts In Japan (see Question 20). The Supreme Court is the
court of last resort.




To protect trade secrets, the court can both:

limpose a confidentiality duty on the partles, their attorneys and
their employees.

Order them not to use the trade secret for purposes other than
the litigation or to disclose the trade secret to a third party.

A party must present prima facie evidence that the briefs or
evidente contain trade secrats, as well as avidence of why the arder
is necessary (Article 105-4, Patent Law (aws on utility model,
design right, trade mark, unfalr competition and copyright have
similar provisions}). Griminal sanctions apply for violation of a
confidentiality duty. ’

When a party, its attornay or its amployee are examined in relation
to the party's trade secrets, the court can close the hearing to the
public ¥ it decides that both {Article 705-7 Patent law (laws on
utility mode! and unfair competition have similar provisions)):

The party or withess cannot make a sufficient statement in a
pubtc hearing ¢ue to the material adverse effect it would have
oh the party's business activities based on the trade secret,

it cannot reach a proper judgment on the disputé without the
proper examination of the witness,

Pre-action conduct

Main stages

9.  What are the main stages of typical court proceedings?

8. Does the court Impose any rules on the parties in retation 1o
pre-action conduct? i yes, are thare penalties for failing to
comply?

A party can request evidence from the other party or a third party
before tha start of litigation under certain circumstances. However,
there Is no formal penalty If the other party does not provide
avidence i response to a party's or the court's request.

A potential claimant or defendant can request that the other party
answers interrogatories if the potential claimant has sent a notice
of future titigation to the potential defendant. The requested party
cannot refuse to answer the interrogatories, unless one of the
reasons for refusal specified in the CCP applies {Article 132-2 CCH.
However, even if # refuses to answer the interrogatories without
meeting the criterfon for refusal {or falsely answers them), there is
no formal penalty. The party's refusal can be taken mnto
consttderation in the future litigation and can adversely affect its
position.

The court can allow a party to request that the other party or a
third party provide detuments in its possession, if the court
consiclars that {Asticle 137-4, CCA):

The documents are necessary for the futiire litigation.
it is difficult for the requesting party to coliect the documents.
It is not unreasonable to request production of the document.

Although there are no formal penaliies for non-cotﬁpliance, faiture
to co-operate can be taken into consideration by the court In
subsequent litigation.

Additionally, if It would be difficult to use certain evidence later
unless the evidence is immaediately preserved, the court can, on
petition, order the procurement and examination of the evidence
threugh inspection, witness examination or other methods {Article
234, CCH. While there are no formal penatties immeadiately
imposead for non-cempliance, if a party fails to cemply with a court
order for the preservation of evidence, the court, in subsequent
ifigation, can malke an adverse inference and accept the
requesting party's characterisation of the documents or mattars
subject to inspection or examination,

Starting proceedings

A claim is started by submitting a complaint to the court. After
submission, the compiaint is subject to review for compliance with
formalities and, if necessary, amended. The compiaint normally
contains substantive argument and is fited with evidence.

Notice to the defendant and defence

The court serves the complaint on the defendant by a special type
of mail service (tokubetsusotatsu). The clalmant or s agent cannot
personally serve the complaint on the defendant.

If the address of the defendant is unknown, or other exceptional
circumstances exist, the court can serve the complaint by posting it
on a notice board in court (kouf soutatsu) (Articles TIO and 17,
CCA). The complaint Is deemed served on a defendant in fapan two
weeks after the posting, and on a defendant in a forefyn country six
weeks after the posting (Article 112, CCP,

The defendant must submit an answer in response to the
complaint within a period set by the court In & notice of summons
to the first hearing date and demand for an answer, which is served
together with the complaint. Tha deadline is usuaily set about ane
week before the first hearing date, which is usually about four to six
weeks from the service of the comptaint.

Subsequent stages

Hearlng date. The hearing is open tc the public. The parties
submit briefs and produce evidence. If the defendant does not
appeatr in court at the first hearing date, and also does net submit
an answer, the defendant is considered to have admitied the
allegations in the complaint, uniess the complaint was served by
way of posting {foufi soutatst) {Article 159, CCP).

Preparatory proceedings. The court has preparatory proceedings
to clarify and ascertain material issues and evidence. These issuas
are generally identified through several exchanges of belefs and
evidence, followed by court hearings. The proceedings are
generally closed to the public.

Obtalining evidence, This includes the following:

Interrogatories. A party can send interrogatories to the other
party on matters necessary for the requesting party to present
its case {Article 163, CCA). The party to whom the request is
addressed can refuse to answer the questions if the guestlons
are one of the following:

not specific;

insulting;

repetitive;

for the purpose of ohtaining opinions of the requested party; -
unduly burdensome to answer; or J

subject to privilege or confidentlality (see Question 17.

The party has a duty to answer the questions, but there are no
farmal penatties for fallure to answer them. However, failure to
answer can be taken into consideration by tha court and =~
adversely.affect that party's position.

Reguest of research to a goverament or civil organisation.
The court can, at its discretion or at a party's réquest, request a
local or ferelgn government body, an academic institution, a
chamber of commerce or other organisation that has expertise
on matters af issue, to conduct any necessary research and
answer queastions {(Asticle 186, CCP).

global.practicallaw.com/dispute-guide




Rights of appeal

The respondent can file an appeal against an interim order with the
same court that issued the interim order either by:

Filing an objection (hozen igh in ordet to have the court
recansider its finding of the claimant's rights to the relief
requested and the necessity of the preliminary injunction
{Article 26, the Civil Preservation Act (CPA).

Fliing a petition for cancellation of the interim order {hozen
torikashi) due to the claimant's fallure to file a main actlon
within a certaln period of time set by the court {Article 37, CPA),
a change in circumstances (Article 38, CPA), or othar speciat
circumstances (Article 39, CPA),

There are no time bmits for an appeal. The appeal does not
automatically result in a stay of the interim order. The respondent
must file a separate petition for a stay, and the standard for the
stay to be granted is generally very high.

14. Are any other interlm remedles commonly available and
obiained?

When multipte claims are at issue in a single litigation, and part of
them is not disputed by the parties or the parties have already
exhausted thelr arguments on that part of the claims, the court can
give judginent for that part before giving judgment for the rest of
the claims (Article 243, CCP). The court can also, at its discretion,
separate the oral proceedings (Arficle 152, CCF} relating to that
part of the clalms and give judgment for that part independently
from the rest of the claims. Such judgment Is glven to mitigate the
complexity of tigation with multipte legal issues, and to facilitate
the litigation by focusing on the nmaterial issues.

FINAL REMEDIES

13, What are the rules relating to interlm attachment orders to
preserve assets pending Judgment or a finat order (or
equivalent)?

15. What remedles are avallable at the full trial stage? Are
damages just compensatory or can they alse be punitive?

Availahility and grounds

Pretiminary attachment (ka7 sashiosae) is available to secure the
enforcement of a monetary judgment. This order prevents the
respondent from disposing of its assets. The court grants
pretiminary attachment ¥ it considers that the tlaimant has
presented prima facle evidence of the claimant's rights to be
secured and the necessity of the preliminary attachment.

Prior notice/same-day

The court generally orders prellminary attachment without prior
notice to the respendent. However, it can order notice and an
opportunity to be heard at its discretion, if it considers it necessary
and reasonable.

Technically, it is possible to obtain preliminary attachment on the
same date as the application, but in practice, It is rare. A
pretiminary attachiment order can be obtained within a weel if the
case is not complex and the daimant has submitted sufficient
evidence int good time.

Main proceedings

Preliminary  attachment proceedings are separate from
preceedings on the merits, and the petition for preliminary
attachment can be filed in the appropriate division of the court
which has jurisdiction over the main preceedings {which may he
different from the division that has jurisdiction over the maln
proceedings) or with the court that has jurisdicion over the
property to be attached.

Preferential right or lien

Attachment creates a preferentlal right ar lien in favour of the
claimant over the attached assets. If and when a claimant obtains a
winning judgment in the main proceedings, the claimant is entitled
te payment from the attached assets before any third party who
obtains a right to the attached assets after the attachment.

Darmages as a result

The claimant is liable for damages suffered as a result of the
attachment. In practice, the court generally requires the claimant
to provide security, to protect the respondent from these damages.

Security

As stated above, the court generally requires the claimant to
provide security. The court determines the amount of the security
by taking into consideration all of the relevant factors, inciuding
the nature of the dispute and the value of the assets to ba seized.

The types of remedies available in commercial disputes are:

Judgment {kyufuhanketsu). This judgment orders a defendant
to do or not do a certain act. This type of remedy includes
payment of damages, specific performance, permanent
injunction, eviction and restitution.

Declaratory Judoment (kakunin hanketst). This judgment;

declares a certain right or legal relationship at issue between
the parties; and

includes a judgment on whether one party has liability to the
other.

Formatlve judgment {kefsel hankefsy). This judgment creates
a new right or legat relationship betwean the partles. This type
of remedly Is available only if the law specifically allows it, and
inctudes, for example, revecation of a sharcholder’s resolution.

Punitive damages are not atlowed in Japan, and punitive damages
awards from other jurisclictions are not enforceable. The standard
of proof for damages is whether it is highly likely that the plaintiff
suffered the damages. Once It is shown that it is highiy likely that
damages have been sufferad, the quantification of those damages
mtist be established by a reasonable method.

EVIDENCE
Disclosure

16, What documents must the parties disclose to the other
parties and/er the court? Are there any detailed rules
governing this procedure?

Document discovery in Japan Is very limited, and broad and
extensive document requests are not permitted. However, a party
can file @ petition to order the other party or a third party to
produce a certain document{s} {Article 227 CCF). On fling of the
petition, the party must spacify (Article 221, CCP):

The title of the document,

A sugnmary of the document.
The holder of the document.
The fact to be proved.

Grounds for the decument holder's duty to submit the
docement.
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The eight High Courts in Japan (Tokyo, Osaka, Nagoya, Fukuoka,
Sapporo, Takamatsu, Sendai and Hiroshima) each deal with
appeals from the District Court judgment within Its territory. (For
the iP High Court in Tokyo, see Question 3.)

An appeal must be submitted to the criginal District Court. i an
appealing party does not describe the reasons for appeal in the
notice of appeal, the party must subinit a brief with this description
within 50 days of filing the appeal.

In addition to hearing appeals from District Court judgments, the
Tokyo High Court has special and exclusive jurisdiction over
appeals from:

Decisions by the Jlapan Fair Trade Commission (JIFTC) {relating
0 anti-trust viotations),

Decisions by the High Marine Accident Inquiry Agency {relating
to maritime disputes),

The High Court considers the facts subject to appeal and
determines the applicable law based on the arguments and
evidence presented both In the District Court and in the High Court.
Fresh evidence can be presented to the High Court. In this respect,

the High Court conducis an appeal as if the District Court's

proceedings were re-opened and continusd.

Grounds for appaal

The grounds for appeal of a district court's judgment are broad:
error of fact or law, or both. Tha court of appeal is a court of
second instance, whete, in effect, the trial from the {ower court Is
continged.

The grounds for appeal to the Supreme Court are limited to the
following:

An alleged misinterpretation or any other contravention of the
Constitution in the jJudgment.

» The composition of the court rendering the judgment.

A judge, who was prohibited by taw from doing so, participated
in the judgment,

A breach of the provisions relating to exclusive jurisdiction.

There existed some defect in the autherisation of the iegat
representative or advocate.

A breach of the provisions relating to a public hearing.

The judgment did not give reasons for the decision, or the
reasens given are incansistent.

Even if nane of the grounds for appeal to the Supreme Court exists,
a party can file a petition for certiorari (that Is, an order by a higher
court directing a lower court, tribunal, or public authority to send
the record in a given case for review) if the judgment contradicts
the precedent of the Supreme Court or if the case invoives an
important matter refating to interpretation of laws or ordinances.

Tinte limit

The party wanting tc appeal generally has two weeks from
receiving the judgment to file the appeat. if'a party does not appeal
within two weeks, the judgment becomes final and binding.

The period from filing an appeal to a judgment depends on the
nature of the case, but normally is about half the time of district
cowit proceedings. For example, according to the recent statistics
provided by the Supreme Court of Japan, it took about six fo seven
menths for the High Court, and nine to ten moenths for the IP High
Court to complete the appellate court proceedings.

CLASS ACTIONS

21, Are there any mechanlsms available for collective redrass ov
class actlons?

There is ne class actlon systern as used in some common law
countries. Howaver, multiple claimants can file a claim jointly if
they have common rights or obligations in issue or they have the
same factual basis or causes of action (A4rticle 38, CCA.

Also, multiple claimants or defendants can authorise a part of the
claimants or deferdants respactively to proceed with litigation and
wait for- the outcome without substantially participating in the
litigation (Article 30, CCH). However, the scope of the parties
bourd by the outcome is Bmited to those who proceeded with the
litigation and those who authorised them to do so {this is more
limited than in the US},

In 2007, a consumer class action system was introducad allowing a
consumer entity accredited by the Prime Minister to seek an
infunction to prevent certain acts harmful to consumers without
autherisation by individua! consumers for the benefit of consumers
in geperal. The acts harmful to consumers subject-to censumer
class action Include:

Making any untrue statement of & material fact,

Making a definite statement in relation to matters that may vary
in the future,

Omitting to state & material fact necessary to determine
whether to enter Into a contract.

Inserting a clause i a consumer contract releasing a business
entity from lab#lty for any damage under a contract,

Making a false representation that a product or service is
significantly better than It is.

This consumer class action can lead to an injunction but damages
are not availahle as a remedy,

As of January 2015, there were twelve consumer.entities accredited
by the Prime Minister, and the District Court granted a consumer
entity injunction for the first thne in 2009,

COSTS

22, Does the unsuccessful party have {o pay the successful
party's costs and how does the court usually caleulate any
costs award? What factors does the court consider when
awarding cosis?

Generatly, the successful party's costs are not fully reimbursed by
the unsuccessful party.

Attorneys’ fees

Each party must pay its own attorneys' fees, and the unsuccessful
party Is generally not liable to pay the successful party's attorneys'
fees. However, if the successful party claims its atterneys' fees as
part of Its damages under contract, in fort or in a derivative suit,
and the court orders the payment, the unsuccessful party must pay
them. The cowrt does not often order the payment of the atiorneys’
fees, and even when it does, the payment is normally limited te
"reasonable" atiorneys' fees, which usually covers only a part of the
actual fees,

Other Htigation costs

The unsuccessful party is liable to pay other litigation costs, such
as stamp (filing) fees, postage and witnesses' travel expenses
{Article 61 CCH), unless the successhisl party delayed, or conducted
unnecessary activities in, the proceedings (Articles 62 and 63,
CCA). i each party partly loses, the court apportions the lifigation
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signatory of the Hague Convention on Civit Procedure {see
Quastion Z7).

There are three methods of obtaining evidence from a witness in
Japan for use in foreign proceedings:

Request a Japanese court thraugh thé MoFA to obtain evidence
under the Hague Convention on Civil Procedure, for example,
through letters rogatory {that is, a formal request to a forelgn
court). This method can enly be used if the foreign country is
‘party to that Convention. Under the Convention, the District
Court that has jurisdiction over a witness obtains evidence from
the witness.

Request a Japanese court to cbtain evidence undey a bilateral
agreement or with approval from the Japanese government
secured through diplomatic channels on a case-by-case hasis.
The District Court that has jurisdiction over a witness obtains
evidence from the witness.

Obtain evidence at the foreign country's consulate in Japan
under a bilateral agreement. For example, under the US-Japan
Consutar Convention, a deposition can be taken from a willing
witness for use by a court in the US, if the deposition is both:

presided over by a US consular officer under a courf order or
cemmisslon; and

conducted on the US censular premises.

Enforcement of a forefgn judgmeni

28. What are the procedures fo enforce a foreign judgment in
the local couris?

A foraign judgment is recognised If it Is final and satisfies all of the
following requirements {Article 718, CCH:

The fereign court had jurisdiction over the case based on
Japanese law or a treaty to which Japan is a party.

The process was duly served on the unsuccessful party, or the
unsuccessful party voluntarily answered the complaint.

The forelgn judgment and the forelgn court proceedings are not
incompatible with public policy in Japan.

The foreign country recognises a similar judgment rendered in
Japan {reciprocity).

To enforce a foreign judgment in Japan, the successful party must
ohtain an enforcement judgment in the court in Japan which has
jurisdiction over the unsuccessful party or its assets. The
enforcement judgment is granted if the foreign judgment is final
and satisfies the above four requirements (Arficle 24 Chil
Execttion Law),

One Tokye District Cowrt case established reciprocity between
Japan and England and Wates (37 Jan 7994, Hanreflihou 1509-101).
This judgment is not an established precedent, but the judgments
of courts in England and Wales are likely to be enforceable,
provided the three other requirements above are satisfied.

ALTERNATIVE DISPUTE RESOLUTION

administrative and civil organisations. The Law on the Promotion of
the Use of Alternatlve Dispute Resolution {ADR Law) was enacted
in 2004 and became effective on 1 Aprit 2007, This law aims to
ensure fair and efficient ADR mechanisms by limiting ADR
providers to only those whe are certified by the government.

Arbitration is the most frequently used ADR mechanism to resolve
large commercial disputes. The new Arbitration Law, which is
based on the UNCITRAL Model Law on International Commercial
Arbitration 1985 (UNCITRAL Mode! Law) and which was passed to
encourage arhitration, berame effective in 2004, As a resulf,
arbitration has become more popular, particilarly in relation to
iarge international commercial disputes. However, in practice,
arbitratlon is still uncommon,

Other methods of ADR are not frequently used to settle large
commerclal disputes in Japan. Court-annexed mediation, which is
mandatory as a first instance for family disputes and certain rent
disputes, is rarely used successfully for targe commercial disputes.
This Is partly because court-annexed mediation Is generally
considered Inappropriate for complex business transactions or 1P
disputes.

Applicable procedures and rules

The key principles under the lapan Commercial Arbitration
Association (JCAA) Commerclal Arbitration Rules 2006 (CAR}
appticable to large conwnercial disputes include the following:

A petition to start arbltration proceetings must be submitted fo
the JCAA with the relevant application fees {Arficle 14).

{Unless otherwise agreed by the parties, the number of
arbitrators is one {Article Z4).

The arbitral tribunal must give the parties sufficlent opportunity
to present their cases (Article 32).

The arbitration proceedings and the records are confidentiat
{Articie 40). ’

The arbitral tribuna! can take Interim measures at a party's
request {Article 48).

The arbitral tribunal must render an award within flive weeks
after closing of the hearing. It can extend the period to eight
waeks if necessary, depending on the complexity of the case
and othar factors (Article 53).

The arbitral award is final and binding (Articie 54).

The new Arbitration Law sets out procedural rules, but if the
parties specifically agree on other procedural rules (for example,
JCAA's CAR or {CC arhitration rules), the selected rules override the
Arbitration Law, and the Arbitratlon Law acts only to fill any gaps.

Japan is a signatory state to the UN Convention on the Recognition
and Enforcement of Forelgn Arbitral Awards 1958 (New York
Convention). An arbitral award in fapan can, therefore, effectively
he enforced In a foreign country that is also a signatory state, and a
foreign arbitration award from another signatory state can be

effectivety enforced in Japan.

30. What are the main alternative disputs resolutlon {ADR)
methods used in your jurisdiciion to settle large commercial

disputes? is ADR used more in certaln Industries? What-

proportion of large commerclal dispates is settled through
ADR?

3. Does ADR form part of court procedures ov does It only
apply if the partles agree? Can couris compel the use of
ADR?

Main ADR metheds

ADR methods #n Japan include arhitration, mediation, conciliation
and, broadly, negotiation. The ADR providers include courts, and

As ADR is hased on the parties' agreement, it generally only
applies if the parties agree to it. However, the law requires that
certain disputes, such as family disputes and certain rent disputes,
be first submitted to mediation before going te court. In addition,
one of the judges in litigation often infermally tries to mediate a
settiement of the dispute at a later point in the proceedings, after
the material issues are well understood.
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Sample Japanese-language contract from hifps://www.sansokan.ip/akinaifodougu/d.../kei-2 dog
English language comments by Liz Shoemaker, Law Offices of David A. Makman

BRREIOBFLHE

OOHARMUTIH IEND) EAARASH UTIZ 1LV &k, FORIETIBROFZEIZEL. R

DEEYRRERHIETH. [This is a contract between  Corp. (“Party A and ___
Corp. (“Party B”) for Party A to sell the goods it manufactures
: to Party B. “Party A” [*Ko6”] and “Party B” [“Otsu”] is a
B1%(B 1B standard naming convention.]
ZIFREYROBG (LLTFIAGERIEWDIEEAL, ThEZOBEICRETHL0ET S,
1. 00000

Instead of stating the purpose of the agreement in the recitals, it is

2 AAAAA common to have a “Purpose” clause such as this that defines the -
goods or services covered by the agreement.  In this template it
says, “Party B will purchase the following products (hereinafter the

%2 & (ARRYOMIL) “Products”) from Party A and sell them to Partv B’s customers,”

. PZEOFGERICETHBEANTERZG(UTIHERNZHIENI) &, ZORAISHURNERELLE

[CRZBICRIToLNET S,
2. FUEORALEEZ, ThENEXEESLUEEE - THL, BAEERE % U A CEM 2R

TTHLDET D, _ ‘
3. BA, FEOEXEANEEEL, ORMNICEBEERLHAMESE, ZOEXBORBRERELLOE
HIZT '

4. PHEVZIE, AHENITEVT, BZBEOIX . RENEEUDIEDET AN TEDLOLL, ZDE
ISSUES FOR U.S. LAWYERS:

BICIHERRF SR EBHIBESTDLDET D,

s What's the consideration for this

agreement?
e [s the contract illusory?
=3 §(ﬁﬁﬁ1§) Section 2 (Formation of Individua! Contracts)
AHEROFETHIE. BZHBOSLT, Bk, BHHLOLTF,| Provides hat the actual product orders will be
made through individual purchase orders
Section 3 (Sales Price) states that the prices of the Products wili . (POs). A PO is formed only if Party A
be set forth separately based on discussions by the parties. \C(msents to a PO issued by Party B. /
B4 &R -BEAR) Scction 4 (Method of Delivery |

FAUBEROMB-BESFERIIOVTR. RZREBEOSZ. IR, EHHE0DET S, | and Inspection) is another

agreement to agree and set
forth the terms separately.

%5 R (TAEOBIR) [Transfer of Ownership]
FUBROFEER, FAZICAGEERESHEL-LBICZIBETHL0LT S,

B 6 % (MEEEH18) [Assumption of Risk]
ERMEEOTARATOMBSETEOEDICRT AN DIEHICLIANEKORE - BIBITOVTIE,
AEEKOSIELETEROAEELL, BIELEMBIZOERET S,
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B 14 & (BUE{RR) [Confidentiality)
BHEIVZIE, AZHBLCENEBICELTHYBLEEL BT LoREE:, EZFICHRFEIRR
LTidianiaiy,

% 15 & (JREHEDE) [Indemnification|
AFELFZARZNFLEENZHOKEIGERL, MO RBHITEFEFEA LS. i’%ﬁbf:%’l_%% .
E%E%&sz’éﬁ%%‘[:*}b,’ TOBRTERETIHILOLET D,

W16 & (Mﬁ@ﬂﬁ@ﬁﬂé) [Grounds for Immediate Payment]
 BEREZIZBLTROFEO—IZEELEEEL ‘_leEii—t$%li’l‘ﬁ%ﬁﬁﬁ\b@ﬂb@zﬁiﬂﬁﬂ:’égﬁf\
2&%5"-“]&J:U‘ﬂﬁf":'l%ﬁi{]l-&U*Ei)’ﬂ_ﬁb'tﬁ#ﬁ'é'é—@I@ﬁ?ﬂ?l-ﬁL"CﬁﬂﬁE@J*'}H"&E?&L\ ELEB
EEEXISIDET D, ,

1 ARMEREENROREISRRL L E

BoRYEL. £ EELLFRERITNMIFA | BTERELIERT2LE

BRABROTMRLERITEE

EoOEBTRITICLY., 2 HEW, FRSERHNTES I bE

WE.SUHELE REBEOFRABOBLITELGL, FRIChoOBLITHEEN &

fREL. &8 SUHSBFEBENSHERIEL—MORELTREBLI-LE

EEEFMERBH. BERELFONSERTLE
8. BAEEIREEAEILL. ﬁf"let%a)&%hﬁ‘%é&uﬂ&’)bh%*ﬂémfﬁﬂi75‘37‘)%)(‘:%

2. WEEILE SO TARZHMABERSh - LZE, R $H3®?-?-T%J"=‘l$%li,ﬂﬂﬂ)é%%lui‘]‘b\ﬁ%@%@ﬁ@
BRICKUO ABELNE--BEFREETILINET S,

N e e s e

8 17 5= (42 82) [Termination]

1. BFERFZIEBEASNHE2EAVLEEO—ICHALEELALOBAESEEE T, BHITAEN
BECERNZHOLHE I BERBRTHENTELLDET D,

2. MFSHFLHE AN LHOLEITERL, HEOHMEEH CRFERELICL AP HLT, &
SEMNICBTLEVEE LRI ARET S, -

3§ 2 BITE SV TARMARBRENLE X REFMOFTELFE LD ﬂ;ﬁ_%%::ﬁm ARUOB
BRI & D M EE MBI IBEEREETIEDET B, |

818 R (FTH HRR) [Force Majeure]

RUHEE, 8- NEL-RE) GESOSE-FIE, MENLIGE 00, FHEE. ELERE GRIERERO
B, BEMEEEORE. ABORNBLESHZOMAEEOEDITRIT LD TELVRAR NI LSEHN
DL HE (T —HDEITRE, ﬁﬁ?ﬁ‘éi?‘“liTJE%Eﬁ‘IJDL\'Cli 5% HBERFEEEEDLL.
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» v epu i W SR GHGWE 3, Japall (W Tadt Vidd FUies 100 (U SIgNErs 1auncning pusinesses- NikKkel Aslan Keview

NIKKE]

ASIAN REVIEW |

January 20, 2015 6:12 am JST

-Japan to ease visa rules for foreigners launching businesses

TOKYO -~ The government will relax visa requirements for foreigners hoping to start businesses in Japan, part of an effort to boost
investment in the country.

A foreigner hoping to launch a business must register a company first in order to obtain a visa to live here. But a company cannot be
registered without a residency certificate, which requires a visa. While a foreigner can get a visa by having someone in Japan register the
company, the registration procedure is virtually impossible to complete alone.

New rules taking effect in April will let foreigners submit documentation of an intent to form a business, such as articles of
incorporation, in lieu of a registration certificate.

The government will also create a new four-month visa for these would-be entreprenenrs given that a residency certificate can be
issuied only to a foreigner entitled to stay longer than three months. Three-month visas are the shortest visas now available to them.

When foreigners seek {0 renew visas, the government plans to approve long-term stays if they can show progress toward starting a
business, such as establishing a company. Visas for entrepreneurs will be available for one-, three- and five-year periods in addition to
three and four months,

The government's growth strategy calls for boosting foreign direct investment in Japan to 35 trillion yen ($295 billion) in 2020, double
the tally at the end of 2012,

(Nikkei)

Copyright @ 205 Nikkei Ine. All rights reserved .
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PERSONAL INFORMATION PROTECTION

information including those of children have been leaked. Many parents
and other persons have expressed their anxiety about such and questioned
how such breach could occur. Benesse needs to promptly investigate the
cause, prevent further leakage of information, and do its best to prevent
any reoccurrence and try to recover customer confidence.” Chief Cabinet
Secretary Suga also made similar comments and said that a bill for
amending the Act on the Protection of Personal Information would be
presented to the ordinary session of the Diet next year.

Benesse held a press conference in Tokyo and announced that it would
set up and prepare a compensatory fund of 20 billion yen as way of
apology to its customers by offering gifts, reducing tuition fees, etc. and
other various measures to those affected by the breach. This incident sent
a very important message to Japanese corporations to ensure that there are
adequate and rigorous measures in place for protecting personal
information.  Corporations can often obtain significant business
opportunities by collecting, accumulating and using personal information,
but at the same time, leakage of such personal information often harms
consumer confidence and gives material damage to both corporations and
consumers alike. |

General consumers have substantially raised their awareness of the
need for the protection of privacy while unexpectedly receiving direct
mails, soliciting telephone calls from unknown companies and seeing and
hearing on a daily basis reports in the news about incidents of information
being leaked. Consciousness of society about privacy issues has certainly
been changing, and if is no exaggeration to say that society will become a
place in which only those corporations willing to protect the privacy of an
individual can survive. |

Moving forwards into such an era, the Act on the Protection of
Personal Information will be amended next year for the purpose of
properly managing personal information, It is imperative and also the
most important theme for corporations doing business in Japan to
understand the trend of the amendment of the Act, to comply with the Act

113
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The trend of the revision under the Act includes the definition of
“personal Information” protected under the Act as personal data
substantially enabling the identification of a specific individual, and
clarification of such data on the basis of the basic principle of protection
of privacy. |

Also, “sensitive data” or extremely private data will include new types
of data t6 be handled according to their nature.

As for the handling of personal data in a field requiring highly
professional knowledge (including types of information deemed to
contain many sensitive data), related organizations will consider such
based on their knowledge and judgment.

After the revision, companies handling personal information will need
to review whether all the personal information in their possession falls
under the category of the newly clarified definition of “personal
information” or not, Also, they will need to handle personal information
categorized as “sensitive data” in accordance with the revised law.

Business operators handling pers@naﬂ data subject to the

obligation under the Act

Business operators handling personal data subject to the obligation of
protection under the Act (hereinafter the “Operators”) are those managing
the personal data of more than 5,000 persons in their business activities.
Therefore, private individuals and small-scale entrepreneurs are exempied
from the restrictions of the Act.

The privacy of a person is not influenced by the volume of data but by
the nature of the data handled by the Operators. Therefore, the trend of
the revision under the Act is considering abolishing the requirement of
personal data of fewer than 5,000 persons in a personal information
database owned by Small Operators exempied from restrictions by the
Act as well as reducing the burdens on Small Operators.

After the revision, Small Operators which have been exempted from

- : . , : = 115




PERSONAL INFORMATION PROTECTION

Matters considered for change in promoting intermational

harmeonization

Matters under consideration include improving the environment in
which Japanese enterprises may smoothly and globally develop their
business, the manner in which Japanese laws and regulations are applied
to overseas enterprises and cooperation by third party agencies in the
international enforcement of laws and regulations.

As business globalization advances, the need for appropriate
protection of personal information crossing national borders has
increased. Other considerations also include restricting the transfer of data
to countries with less developed personal data protection systems by
maintaining the balance between preventing the obstruction of global
- usage and distribution of data and the protection of privacy.

APEC established the APEC Information Privacy Principles in 2004,
and has since been recommending that the APEC economies establish
domestic systems to protect personal information in line with the
Principles. In addition, on April 28, 2014, the Government of Japan
received approval, following the United States and Mexico, to join the
APEC Cross-Border Privacy Rules (CBPR) System, a framework under
which measures to protect personal information in any cross-border
transfer of data by enterprises or other entities in the APEC region are
certified if such measures are in conformity with the APEC Information
Privacy Principles. ‘

In the next step of the process, APEC will approve Japan’s
Accountability Agent, which will certify enterprises or other entities’
measures to protect personal information in any cross-border transfer of
data under the system. Companies and enferprises handling personal
information which are certified by the Accountability Agent will be able
to facilitate their business activities in APEC regions by obtaining a
certificate of CBPR to show that their handling of personal information is
compliant with the APEC Principles. According to an officer in charge of
this matter at the Ministry of Economy, Trade and Industry, there has been

17
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Japan Tax Update

201

Issue 116, December 2015 -

In brief

On 16 December 2015, the Liberal Demoeratic Party and Komeite approved the 2016 Tax Reform
Proposal.

In order to revitalize the economy as well as target a return of the government deficit to a surplus by
2020, the 2016 Tax Reform Proposal aims to support profitable companies by continuing to lower
the corporate tax rate while also continuing to expand the taxable base. To make up for the revenue
loss from the tax rate reduction, several measures were included to expand the taxable base,
including changes to depreciation methods and the withdrawal of some tax incentives. Similar to
the 2015 Tax Reform, the 2016 Tax Reform Proposal includes not only changes to the national
corporate tax regime but also changes to the local tax regime, in particular, size-based enterprise tax
system.

In addition, several measures are included to stimulate local regions and to seek to minimize the
growing economic gap between urban and rural areas, Transfer pricing reporting requirements are
also updated to reflect measures outlined by the OECD in Action 13 of the BEPS (Base Erosion and -
Profit Shifting) final report, recently released in October 2015.

The proposed tax law changes will be submitted to the Diet during January 2016 for review and
debate; though these proposals are widely expected to pass without significant change in March
2016,

In detail
1. Summary
2, Principal corporate tax changes
{1} Reduction of corporate tax rates
(2) Expansion of the tax base
(3) Limitation on net operating loss deductions
(4) Depreciation methodology
{5} Review of tax incentives
{6) Local tax revisions
. 3. Small and Medium Enterprises (SMEs)
4. Other corporate tax related reforms
(1) Corporate reorganizations
{2} Contributions-in-kind
{3) Director’s equity compensation
{(4) Other
5. Regional revitalization efforts
(1} Local hub incentives
(2) Local government contributions
(3) National Strategic Zones
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1 Summary

Continuing on from the 2015 Tax Reform, the main objective of the 2016 Tax Reform Proposal is to
implement the second stage of Abenomics, in particular, to enhance the economic recovery by
stimulating the corporate competitiveness of Japanese companies with further reductions in the
corporate tax rate, while at the same time seeking to improve the government deficit by a series of
hase broadening measures.

The effective corporate tax rate of 32.11% is scheduled to fall further in two stages: first to 29.97% in
2016, and then 29.74% in 2018. An increase to the size-based component of enterprise tax, as well as
allowing only straight-line depreciation on selected assets, together with the scheduled expiration of
tax incentives on investments for productivity growth, are all part of the efforts to mcrease the
taxable base.

The 2015 revisions to net operating loss carryforwards as well as to the sized-based component of
enterprise tax ave further revised in 2016. The taxation of small and medium sized enterprises
{SMEs) and not-for-profit organizations however remain as they were.

The regional revitalization efforts introduced in 2015 to assist in a shift of Japan’s economic
concentration away from Tokyo have also been expanded.

The consumption tax increase remains on schedule to rise to 10% on April 1, 2017; however,
concessions have been introduced with lower rates for selected goods to lessen the burden for the
Jower income tax brackets. To cope with the multiple consumption tax rates, an invoicing method
will be introduced, although not until April 1, 2021 with transitional measures in place for the four
yeay interim,

Finally, based on the recommendations of Action 13 of the final BEPS report issued in October 2015,
new reporting obligations for transfer pricing documentation will be implemented.

2. Principal corporate tax changes
(1) Reduection of corporate tax rates

From fiscal years beginning between April 1, 2016 and March 31, 2017, the national corporate tax rate
will be reduced from 23.9% to 23.4%, followed by a further rate reduction from April 1, 2018 to
23.2%.

Furthermore, the'tax rate relating to the income portion of size- based entemrlse tax will be reduced
from 4.8% to 3.6% for fiscal years beginning on or after April 1, 2016.

The effective tax rate for large corporations should be reduced from 32.11% (33.06% in the Tokyo
Metropolitan area) to 29.97% (30.86% in the Tokyo Metropolitan area) from April 1, 2016 and then
to 20.74% {30.62% in the Tokyo Metropolitan area) for fiscal years beginning on or after April 1,
2018.
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(3) Limitation on net operating loss deductions

The changes in the limitation for the net operating loss deduction will be 1mp1emented in three steps,
i.e., the rate will decrease by 5% annually, and ultimately reduced to 50% in FY2018. However, the
expiry period of losses will be extended from g to 10 years for losses incurr ed on or after fiscal years
beginning on or after April 1, 2018. :

N

Limitation ratic for large
corporations

Current

Carryover period for loss
utilization as well as
assessment by tax authorities
and request for downward
adjustment by taxpayer™
{assuming loss period
financial documentation is
maintained).

{Note 1) Applicable to tax losses incurred in fiscal years beginning on or #fter April 1, 2018,

(4) Depreciation methodology
-For selected structural improvements acquned on or after April 1, 2016, only the straight
line method will be permitted with the declining balance accelerated deprecla‘aon method
no longer be allowed. Companies in the mining industry as an exception can however elect
either the production basis or the straight line depreciation methods. .

Asset Type Asset Acquisition Date
From April 1, From April 1, | From April 1, From April 1,
1998 2007 2012 2016
Buildings Straight Line Straight Line Method
. Method -
Structures and Straight Line or | Straight Line | Straight Line
Attachments to Declining or or
buildings Balance 250% DB 200% DB CREEE
Equipment and Methods Methods Methods Straight Line
machinery, or
vehicles, ships, 200% DB
aircraft _ Methods
Assets used in SL, DB, or . SL, 250% DB, | SL,200% DB, {8t -
Minin Units-of- or Units-of- or Units-of-
Buildings, production production production
Attachments, | Methods Methods Methods
and
Equipment
Other assets SL, 200% DB,
excluding the or Units-of-
above production
' Methods |
Intangible Assets Straight Line Straight Line Method
Method
Foreign Leases Straight Line Straight Line over life of lease

(5) Review of tax incentives

In line with the 2015 Tax Reforms, a number of tax incentives were examined and allowed to lapse
with their scheduled expiry dates or were cancelled altogether.

PwC
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Lyear Beginn April 1, 2014 April 1, 2015
'Value added base 0.48% 0.72%
Capital base 0.2% 0.3%
Income | =4 million yen 3.8% (2.2%) 31% (1.6%)
base 4 million yen<, = 5.5% (3.2%) 4.6% {(2.3%)
(Note | g million yen
1) 8 million yen < 7.2% (4.3%) 6.0% (3.1%)

Local corporate special tax . 03.5%
(the rate is multiplied by the
income base of size based
enterprise tax} which is
collected as national tax by

filing corporate Lax returns

07.4%

Note 1: The rate shown for the income base is the total income based tax including (a) the
portion collected as part of the national tax return and (b) the portion included as part of the
enterprise tax return. The portion in parentheses of the income base column shows the amount
collected as enterprise local tax (where the difference is collected as a national tax). The above

_rate changes for income base may not affect taxpayers who have elected consolidated taxation
since consolidation is not applicable for local tax purposes.

Note 2: The local corporate special tax will be abolished from April 1, 2017, and leplaced with an
increase to the enterprise tax rate.

(b) Phased increase in corporate enterprise tax

From Apri] 1, 2016 to March a1, 2019, there will be phase-in period for the enterprise tax increase for
companies with a value added base of less than JPY 4B: a portion of the tax increase compared to
pre-tax reform year (March 3L 2016) will be available as a deduction.

Amount to be deducted from enterprise tax in the event of an increased
‘- burden
Valie added Fiscal years from April | Fiscal years from April ; Fiscal years from April
base 1, 2016 1, 2017 1, 2018
Less than JPY Tax Inecrease (Note) X Tax Increase X 50% Tax Increase X 25%
3B 75%
Over JPY 3B and | Fixed portion of tax Fixed portion of tax Fixed portion of tax
up to JPY 4B increase (max 75%) Increase {max 50%) increase (max 25%)

Note: The tax increase is equal to that year’s corporate enterprise tax less the corporate enterprise tax
caleulated by the pre-tax reform year (March 31, 2016) rates,

(¢) Local corporate tax and inhabitants tax revisions

For fiscal years beginning after April 1, 2017, the local corporate tax rate will increase, and the
inhabitants tax will decrease as follows:

Portion

.P..reféctt.lral. Tax -

Municipal Tax Rate

Rate

Local Corporate Tax




Japan Tax Update

to foreign place of business, excluding real estate or real estate interests, or mining,
extraction in Japan.

Under the 2016 Tax Reform Proposal, the treatment of the following transfers has been revised:

Transferring Receiving Asget Tax qualification status
Entity Entity
Domestic Foreign Japan domestic real estate, | Currently not qualified
corporation | corporation real estate interests, =>Transfers of domestic assets
Foreign Foreign mining, or extraction right | fully to the Japanese
corporation | corporation or assets or labilities permanent establishment
attributed to domestic (PE) of & forelgn corporation
place of business to be qualified (on condition
that it is not expected that
certain domestic assets are
expected to be transferred to
foreign head office)
Domestic Foreigs Assets or liabilities other | Currently qualified
corporation | corporation than the above =3 "ransfer of foreign
business assets (which were
transferred from Japanese
head office within one year
before the contribution in
kind, excluding cash,
inventory, securities) to an
office other than the Japanese
PE of a foreign corporation to
be non-qualified
Foreign Foreign Currently qualified
corporation corporation .
Horeign Domestic Assets and Habilities Currently not qualified
corporation | corporation attributed to foreign place
Foreign Foreign of business (excluding Currently qualified
corporation | corporation Japan domestic real estate | =>Transfers of foreign
or real estate interests, business assets to the Japan
mining, or extraction) PE of a foreign corporation to
be non-qualified

(3) Director’s equity compensation

(D) Corporations remunerating individuals with restricted shares in return for the provision of future -
services will be able to deduct the cost on the date of vesting. This treatment will apply to
restricted shares granted by corporate resolutions on or after April 1, 2016.

@ Remuneration by corporations to directors in the form of restricted shares will not require
advance notice to claim a corporate deduction.

@ Clarification to be provided on the deductibility of director bonuses linked to certain performance
metrics, such as return on equity.

(4) Other

@ The disallowance of entertainment expenses {excluding allowance of 50% meals and drinks)
from corporate deductions has been extended for 2 years.

@ Net operating loss carrybacks not available to corporations other than SMEs are extended for 2
years.
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@

@

Under the Specified Assets Test, renewable energy facilities which meet certain conditions can
beincluded as “certain assets” for fiscal periods ending on and before 10 years after the date of
leasing the facility. This period is to be extended to 20 years. '

Certain technical changes will impact the calculation of the 90% dividend deductibility test (i.e.,
the amount of dividend payments made by a J-REIT in a fiscal year must exceed 90% of its
distributable profit in that same fiscal year).

(4) Other

Interest ont cash collateral received by offshore investors on certain OTC derivatives is currently
exempt from Japanese withholding tax. The scope of OTC derivatives that are eligible for the interest
withholding tax exempiion is proposed to be widened upgn revisions to the applicable securities law,
the Cabinet Office Ordinance on Financial Instrument Firms Association, ete.

7. International Tax

(1) Japan — Taiwan agreement on tax matters
On 26 November 2015, the de facto diplomatic organizations representing both Japan and Taiwan
completed negotiations on a comprehensive income tax agreement. Along with treating residents
and domestic corporations the same in each jurisdiction, the following items were also agreed:

(1)

+Residency tie-breaker rules
-Income to Taiwan residents to be nontaxable for income and corporate tax purposes

Business income to be nontaxable for income and corporate tax purposes

{assuming no PE)

authorities
-Information exchange measures

-+ Arbitration measures to be put in place for transfer pricing
+Special measures on the downward requests in case of the confirmation of the tax

(2) Dividend taxation to be decreased (dividends taxed at 10%, interest
nontaxable) ' :

(3) Capital gains to be nontaxable

€3] Provision of personal services to be nontaxable

(2) Transfer pricing documentation

In Qctober 2015, the OECD released the final BEPS reporting package with Action 13 relating to
transfer pricing and related documentation. Taking into consideration the compliance costs for
taxpayers along with increased transparency, the 2016 Japan Tax Reform Proposal requires the

following documentation in order to adhere with the with the BEPS project:

(3) CFC regime

Document Required Information Submission Deadline Applicability
Country- Country revenue, pre- Must be e-filed within 1~ | Applicable for fiscal year
by-Country | tax income, taxes year of the last fiscal day | of the ultimate parent
Report payable, etc. of the ultimate parent entity beginning on or
Master File | Group company ' after April 1, 2016
: structure, business

outline, financial

conditions, etc.
Local File Transfer pricing By due date of tax Applicable for corporate

documentation return, to retain for 7 tax in fiscal years

years beginning on or after
April 1, 2017

As Japanese companies endeavor to expand their overseas activities and competitiveness, the 2015

PwC
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In response to the increase in consumption tax rate to 10% from April 1, 2017, lower consumption
tax rates on certain goods will be introduced. Also, in response to the multiple tax rates, an invoice
system will be introduced from April 1, 2021. In the four year transitional period to the
introduction of an invoice system, several measures will be implemented.

The lower consumption tax rate of 8% will still apply to food (excluding when purchased in
restaurants) along with newspaper subscriptions where there is at least an issue twice per week.
Until the invoice system is introdueed, the credit for consumption taxes paid will follow the current
method for tracking, where the lower tax rate on applicable items should be indicated in the
invoice. With the increased administration cost of tracking the different rates, the simplified
method of determining consumption taxes paid will be allowed.

After the new invoice system is introduced, qualified invoices issued by the registered businesses
{Note 1) should be maintained for claiming credits of consumption taxes paid.

{Note 1) Businesses {other than exempt entity) will need to file an application with their tax office to
become qualified, for issuing qualified invoices indicating details such as the business registration
number, the applicable tax rate, ete.

(2) SME directed measures
For consumption taxpayers other than those applying the exemption or simplified taxation method,
high valued transactions as defined will trigger a disallowance from using either the simplified
method or being consumption tax exempt for a taxpayer after the following transactions:

Transaction Period for which exemption or simplified
method not applicable
Any inventory or adjusted real property 3 years starting from the beginning date of
transaction in which the value is JPY 10M taxable period in which the transaction
or more takes place
Building construction expenses totaling 3 years starting from the beginning date of
JPY 10M or more taxable period in which the construction
completes

The above changes will be applicable to high value assed transactions on or after April 1, 2016
unless the contract for that asset was finalized by December 31, 2015.

(3) B2B digital services
With the 2015 Tax Reformn, consumption taxes are now applicable on digital services based on the
loeation of the recipient of those services. From January 1, 2017, the sourcing of B2B digitally
provided services will be based on the following:

Transaction Sourcing
Where a Japan domestic business with a foreign branch Foreign (out of scope of
" office receives a digital service or product, and that consumption tax)
transaction is only for the purpose of the foreign
business
Where a foreign business has a Japan branch, and the Domestic {(consumption tax
digital service or product is provided in Japan only for applicable)
the purpose of the domestic business

13
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@ The following have been extended for two years;

-Long term capital gain rates applied to purchase or exchanges on qualified residences;
*Carryforward provisions for capital losses incurred on purchase or exchanges of qualified

residences; and
Carryforward provisions for eapital losses incurred on sales of qualified residences

11. Tax Procedural

(1) Increase in penalties _

@ Penalty taxes (underreporting of income, failure to file, and failure to pay withholding tax) for
an amended tax return or payment of withholding tax before expectation of the assessment
under audit is.either 0% or 5%. With the 2016 Tax Reform Proposal, the underreporting of
income and failure to file penalties will change as described below after an audit notice has

been received:
Retorn filedor |  Return filed or Payment made Return filed or
Payment after audit notice received but Payment after
made before before expectation of start of audit
audit notice assessment : and assessment
S — ———— expocted
Underreporting 0% |- 10%, 15%
Penalty :
Failure to File 5% 15%, 20%
Penalty Lo o il
Failure to Pay 5% 5% 10%
withholding tax

(Note 1} For the scope excluded by the tax audit such as a transfer pricing audit or tax audit on
certain consolidated member company, an amended return relating to tax which is out of scope of
the current audit will not have the increased penalty rates applied. It will not apply to voluntarily
amended inheritance or gift tax returns as a result of split of inherited estate.

The proposed changes will apply to both national and local taxes for which the ﬁl}ng date will fall on
or after January 1, 2017,

(D In the event of fraud or concealment of facts, the failure to file penaity (15%, 20%) and the heavy
penalty tax (35%, 40%) will be increased by 10% for taxpayers who have already been assessed
these penalty taxes w1th1n the past 5 years.

The proposed changes will apply to both national and local taxes for which the filing date will fall on
or after January 1, 2017,

@ Following the December 12, 2014 Supreme Court decision on inheritance tax with regards to
the delinquency tax on amended returns (in the case, downward correction was made by the tax
authorities after the tax return filed, then upward correction was followed), the following will
apply to both national and local taxes for which the filing due date will fall on or after January 1,
2017:
¢ The delinquency tax wﬂi not be applied (on the portion paid with the original return) from

the date of payment to the date of increased tax via assessment or amended tax return; and
s  Penalty tax will not be applied (on the portion paid with the original return} on amended
tax returns increasing the tax due.
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