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SUMMARY OF REPORTS

Special Report

USTR 2005 Trade Policy Agenda Emphasizes Need for Progress IRR
Enforcement, FTAs and the WTO Doha Round

The US Trade Representative (USTR) has released its 2004 Anep@it Rnd 2005 Trade
Policy Agenda. The report, required by the Trade Act of 1974ewesvihe accomplishments
of USTR in 2005 and outlines the major trade priorities of the Bushiistration for 2005.
Progress in the Doha round of the World Trade Organization, continuedowankw free
trade agreements, and enforcement of intellectual property rigghisin key priorities of the
Bush administration.

President’'s Economic Report Discusses Trade Related Issues

The Bush administration has published the 2005 Economic Report of thdeRtesiThe

report, released annually with the President’s budget proposals, inalgissission of trade
issues and their effect on the health of the U.S. economy. This yeport features
discussion on:

» the relationship between imports and jobs;
» the role of foreign direct investment in promoting trade; and

* the Administration’s accomplishments with respect to bilateegional, and multilateral
trade liberalization.

The United States-China trade relationship also receives significamti@ttin the report.

United States

Panelists Debate U.S. Antidumping Policy Toward China andNon-Market
Economies

On March 8, 2005, the Cato Institute hosted a panel discussion on U.S. amiglylicy
toward China. The panel featured a former Assistant SegrefaCommerce, two trade
attorneys and a Cato representative (the invited Chinese Emimgmsegentative did not
attend). Panelists debated U.S. antidumping methodology towards ChinahandNonh-
Market Economies (NMEs), among other issues.

Cardin Urges Focus on WTO and Enforcement; Expresses Conees Over
CAFTA

On March 10, 2005, the Washington International Trade Association hobtregfiag with
RepresentativBenjamin Cardin (D-Maryland), Ranking Member on the House Ways and
Means Subcommittee on Trade. Among other things, Cardin noted the following:
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* WTO: The Bush administration is not focusing enough attention on the WTO Doha
round.

 Enforcement: The US needs to pursue enforcement of trade agreements more
aggressively, especially issues concerning China.

« CAFTA: The Administration should strengthen the labor provisions of CAETgatner
congressional approval.

United States Highlights

We also want to alert you to the following United States developments:
» Bush Nominates Portman as USTR.

* CATO Releases Review of 108th Congress on Trade Issues.

* USTR Announces Products for 2004 GSP Review.

» USTR Requests Comments Regarding 2004 Import Statisticsirigeled Competitive
Need Limitations Under GSP.

Free Trade Agreements

Supporters Predict Narrow Victory as CAFTA Rhetoric Sharpens

Advocates and opponents of the Central America Free Trade Agmed@AFTA) have
sharpened their rhetoric as the Bush administration ponders subniitinggreement to
Congress by late March. Events and meetings discussing CARBVA increased, and the
future of the agreement has drawn the attention of major news ouBeigporters of the
agreement argue that the agreement will level the playahd) by granting U.S. firms access
to Central American markets. Opponents counter that CAFTA, likbldinlhn America Free
Trade Agreement (NAFTA), will result in job losses.

Public polls show a majority of Americans oppose CAFTA. To coumegative
congressional and public perception, President Bush has instructed tlregargesc of
Agriculture and Commerce to assist the US Trade Representagaenering support for the
agreement.

Panelists Debate “TRIPS-plus” Approach to U.S. Free Trade Ageements and
Possible Effects of Strong Patent Laws on Economic Development

Speakers at a recent Washington International Trade AssociatiGrAJ\Wvent discussed
U.S. trade negotiation policy with respect to intellectual ptyp@®P) protection in free trade
agreements, and the connection between IP patent protection, econonhprdemw: and

public health care. Some speakers including Mike Castellano, fdemocratic Staffer at
House Ways and Means Committee; Maria Fabiana Jorge of Méthational and Gawain
Kripke of Oxfam, were generally not supportive of USTR’s focusxgaeding IP protection
in bilateral agreements with weaker trading partners.
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On the other hand, panelists Maher Matalka of the Jordanian Embad3yoéeekor Michael
Ryan of Georgetown University spoke in favor of enhanced IRe@ioh, but did not pass
judgment on USTR’s “TRIPS-plus” negotiating strategy.

FTA Highlights

We also want to alert you to the following developments:
* USTR Announces Launch FTA Negotiations With United Arab Emirates And Oman.

« USTR Urges State Governments to Adopt Reciprocal LiberalizatraietJAndean and
Panama FTAs.

 TPSC Requests Comments On Interim Environmental Review US-Andean FTA.

US — European Union

We want to alert you to the following development US-EU development:
* US and EU Disagreement Over Aircraft Subsidies Continues

US — Latin America

Inter-American Dialogue “Agenda for the Americas 2005” Emphasize
Importance of Trade Liberalization

On February 24, 2005, the Inter-American Dialogue presented itswtag®er the Americas
2005". Fernando Henrique Cardoso, Carla Hills and Thomas F. McLirtydimbers of the
U.S. Policy Task Force at the IAD, presented the IAD’s document.

An agenda of partnership in the Americas is promoted, which shalvdnee in four
strategic goals: prosperity, security, democracy, and goodrgovee. The partnership would
be directed at fostering trade liberalization and economic fradeveloping new migration
policies, combating crime and violence, and strengthening democratic rule.

Brazil and US Identify WTO as Key Trade Priority

Representatives of the Brazilian and U.S. trade community, inclughagtitioners,
government officials and scholars, gathered in February to dideeissiews on the future
of the Doha Round, FTAA, and MERCOSUR; and the impact of FTAs on the WTO.

Speakers seemed to agree that the Doha Round is the prioritygartads involved, and that
success in Doha is attainable provided that countries could overcomenpghsse on

agriculture and services soon. Due to the focus on WTO negotiatiomslispa were

pessimistic about FTAA progress in the near future.
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FTAA

Brazil and the US Make Little Progress in Recent Talks o the FTAA; Possible
Movement By Spring with Upcoming Bilateral and TNC Meetings

In late February, the leading trade negotiators from BraziltaedJS met in Washington,
D.C. in an effort to overcome current difficulties in the FTAA atggions. FTAA
negotiations have been stalled since early 2004.

Although no significant details of what was discussed in the Febnueeying were disclosed,
it appears that Brazil and the US still face difficultiedrying to reach consensus on issues
such as agricultural liberalization and protection of intellectual propgtysrin the FTAA.

The US and Brazil negotiators are expected to meet agéateiarch in another effort to
move negotiations forward. In addition, the FTAA Trade Negotiationsnatiee (TNC) —
which has not met since February 2004 — is expected to reconvene by April-May 2005.

NAFTA

NAFTA Leaders Announce Security and Prosperity Partnersip of North
America; Tri-national Think-Tank Urges Creation of New North American
Community

On March 23, President Bush, Canadian Prime Minister Paul MaditMaxican President
Vicente Fox met to discuss emerging challenges and urgent issemgNAFTA partners.

The agenda focused on trilateral issues rather than the varlaterdbidisputes. Leaders
agreed that security and prosperity of their nations are mutuddiyendent and
complementary. In a joint statement North America leaders annotimeezstablishment of
the “Security and Prosperity Partnership of North America”.

In anticipation of the trilateral summit, the Independent Taskdg~orcthe Future of North
America released a report intended to stimulate discussion omMvim@rcooperation on
security and economic issues.

Multilateral

Appellate Body Rules US Cotton Subsidies Inconsistent With WTO

The WTO Appellate Body has ruled that U.S. cotton subsidies vitilatebligations of the
United States under the Agreement on Agriculture and the Agrgeome Subsidies and
Countervailing Measures (SCM Agreement). The Appellate Body fabad the U.S.
subsidies caused "serious prejudice” to Brazil. The U.S. measisesviolated the
WTO prohibitions against export subsidies and import substitution subsitlideed, the
Appellate Body ruled against the United States on virtually every majopiatee issue.
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WTO Panel Issues Mixed Decision On EC Regulations GoverrmgnGeographical
Indications

On March 15, 2005, a WTO Panel released a mixed decision in thengeaby the United
States and Australia to EC rules governing so-called “gpbgral indications” (Gls). Gls
identify a product with a particular region, such as Florida orafgsna ham, or Darjeeling
tea.

The Panel ruled that the EC Regulation on Gls violated the natieasingnt obligations of
the EC under the WT@greement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS), largely because it accorded national treatment onlyreci@ocal basis. However,
the Panel rejected the portion of the complaint based on the trddepnavisions of TRIPS.
Although the Regulation was found to violate WTO trademarks discipliitesvas
nevertheless saved as a “limited exception” to trademark rights.

Mini-Ministerial Meeting in Kenya Sets Targets for WTO Hong Kong
Ministerial; Other Doha Round Negotiations Proceed Apace

On March 2-4, 2005, ministers and senior trade officials from 3@WIEmbers gathered at
a ‘mini-ministerial’ conference in Mombasa, Kenya in an effontnove negotiations forward
on the Doha Round. Participants indicated that the meetings wdun insgetting a work
plan to decide on time frames and modalities for agriculturalremmdagricultural market
access (“NAMA”"), and to encourage progress in other negotiations.

Meanwhile, Members made some progress on the Doha agenda in repent @Gneetings.
During the February round of services negotiations, Members regies@veral new offers
and encouraged the tabling of improved offers by the May deadlwerall, Members aim
to conclude a ‘first approximation of modalities’ for agricultared NAMA negotiations by
the end of July 2005 in order to prepare for the Hong Kong Minist&daiference in
December 2005.
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REPORTS IN DETAIL

SPECIAL REPORT

USTR 2005 Trade Policy Agenda Emphasizes Need for Progress IRR
Enforcement, FTAs and the WTO Doha Round

SUMMARY

The US Trade Representative (USTR) has released its 2004 Adepatt and 2005
Trade Policy Agenda. The report, required by the Trade Act of 19¥ikews the
accomplishments of USTR in 2005 and outlines the major trade msowti the Bush
Administration for 2005. Progress in the Doha round of the World Tragan@ation,
continued work on new free trade agreements, and enforcement lefctoi@l property rights
remain key priorities of the Bush administration.

ANALYSIS

The USTR Annual Report reflects on the trade policy accohmmpksits of the Bush
administration during 2004. The report highlights the entry into fofcthe Chile and
Singapore Free Trade Agreements (FTAs), as well as tifieaidon of the Australia FTA.
Additionally, the report discusses U.S. efforts to reinvigorate tbhaDnegotiations and
achieve results by the upcoming Hong Kong Ministerial Conference imiere2005.

In terms of priorities for 2005, the report outlines the following:
The Doha Development Agenda

Completion of the Doha round in 2006 remains the top trade policy of tHe Bus
administration. To this end, the report emphasizes the need to mgkesgron negotiating
modalities in agriculture and industrial goods negotiations by thensurof 2005, in order to
conclude these modalities by the 2005 Hong Kong Ministerial. @pert also emphasizes
the importance of achieving balance in the core negotiating arfeagriculture, non-
agricultural market access, services, rules and traded#iorit The US emphasized the need
to achieve far-reaching liberalization of the services sector, which hasaggamy.

Il. Bilateral and Regional Initiatives

Pursuit of “competitive liberalization” via bilateral freedemagreements will remain
an important part of the U.S. trade agenda in 2005. The drive towaaisg a Middle East
Free Trade Agreement (MEFTA) by 2013 remains a major godleoBush administration.
To this end, the U.S. will pursue FTA negotiations with Oman and thiedJArab Emirates,
as well as finalize ratification of the Bahrain FTA. In adlif the U.S. intends to work with
Algeria, Lebanon, Saudi Arabia and Yemen on their accessions to the WTO.

In Asia, the Bush administration intends to pursue an active tragelag Progress
on the Thailand FTA negotiations is a top priority, as well asimoed consultations with
South Korea, Pakistan, Malaysia and other countries under existithg &nd investment
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framework agreements (TIFAs). The US also seeks to advaeteam’s accession to the
WTO in 2005.

In the Western Hemisphere, the Free Trade Area of the Aamser&mains a priority
despite the lack of recent progress. The report notes that thenNew2005 Summit of the
Americas meeting might help generate the political willdegeto press forward with
negotiations.

lll.  Enforcement/Protection of US Rights

The report gives considerable attention to the enforcement of Ug@Slechtal
property rights under existing trade agreements. China willragntio be a top target for
enforcement and monitoring. The report details the use of the Ufa-Qbint Committee on
Commerce and Trade (JCCT) during 2004, and reaffirms U.S. intentiomsitioue using
the JCCT as a forum for resolving outstanding trade disputes. Nelesd, some U.S.
officials have indicated recently that USTR might launch a fortWalO dispute against
China in the near future if bilateral negotiations fail to resolve the problem.

The protection of intellectual property both domestically and witthetizartners will
continue to draw attention in 2005. In 2004, the U.S. launched the Strateggtiig
Organized Piracy (STOP) to prevent the entry of counterfeit gmbolshe US. The STOP
initiative, along with the Special 301 process will serve as atdught strategy to pressure
trading partners to crack down on the production and distribution of pirated goods.

OUTLOOK

The upcoming year is expected to be challenging one for USTR heds ahvolved
with U.S. trade policy. USTR will continue to pursue liberalmaton all levels, but must
exert considerable effort to achieve U.S. objectives in bilatéF&ls and the WTO. For
bilateral FTAs, USTR and the Administration will face its megnificant test to date —
seeking passage of legislation on the controversial DR-CAFTfelagreement were voted
down in Congress, the outcome would probably undermine passage and puisiierof
FTAs including with Thailand, the Andean countries and other partners.

At the WTO, USTR is pressuring trading partners to make amnkitommitments in
areas including agriculture, market access, services and t@ltatfan. At the same time,
the US faces increasing pressure from trading partners tortakes progressive positions in
difficult areas including “Mode 4” movement of temporary workersidamping rules, and
subsidies in sensitive sectors like cotton. These issuesikdly Igain greater attention
during the upcoming Congressional discussions and vote on U.S. membership in the WTO.

In the near future, USTR will depend on a new U.S. Trade Repregenaibert
Portman to provide leadership. As a current Member of Congress whioeka active in
trade matters, Portman appears to have the necessary backgrowrédamtials to guide
U.S. trade policy. He certainly faces considerable challeag@gell as opportunities in the
coming years.
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President’s Economic Report Discusses Trade Related Issues
SUMMARY

The Bush administration has published the 2005 Economic Report of thdeBRtesi
The report, released annually with the President’s budget proposdlgies a discussion of
trade issues and their effect on the health of the U.S. economsy. y8dni's report features
discussion on:

. the relationship between imports and jobs;
. the role of foreign direct investment in promoting trade; and

. the Administration’s accomplishments with respect to bilateggipnal,
and multilateral trade liberalization.

The United States-China trade relationship also receives smmtifattention in the
report.

ANALYSIS

We highlight below the trade-related comments in the EconomigoR of the
President.

l. Free Trade Has Little Effect on U.S. Employment

The United States experience has shown that increased tradadhbitle impact on
employment levels. The increase in imports as a percetageoss domestic product
(GDP) over the past several decades has not led to any caghifrend in the overall
unemployment rate. Over the past decade, the U.S. economy hagreqe historically
low unemployment, while exports and imports have grown considerably.

From 1960 to the third quarter of 2004, the current account balance movea from
surplus of 0.5 percent of GDP to a deficit of roughly 5.6 percent of GDR.the average
unemployment rate in 2004 was 5.5 percent, the same as the avezagdayment rate in
1960. Over this period, the U.S. economy has created more than 75 milliergjoliscrease
of roughly 140 percent. Increased trade has neither inhibited oyelaltreation nor
contributed to an increase in the overall rate of unemployment.

The Administration continues to support assistance to those workptaced as a
result of international trade. Programs coordinated between itreepsector, community
colleges and federal agencies include: the High Growth Job Trainitigtit@ at the
Department of Labor and through the recently-enacted Communiggtbdsb Training
Grants, the proposed establishment of Personal Reemployment Acdourdssplaced
workers who can use these funds for training and other serviddsesidit their needs, and
the Trade Adjustment Assistance program, which provides traamigincome support to
workers directly hurt by import competition.
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I. United States Continues to Enjoy Advantages in Service Trade

The United States trade surplus in services has increaseckmt ye@ars. Moreover,
U.S. services exports tend to involve relatively highly-skilled antlyspaid occupations,
such as engineering, financial services, and architecturatesrvAnnual U.S. exports in the
category of “business, professional, and technical services"drawa by almost $25 billion
since 1989, compared to a $10 billion increase in imports over this period.

U.S. advantages in services have fueled job gains both directlymia that export
services and indirectly in firms that hire more workers inUhéed States as a result of the
efficiencies gained through trade. One study of the effes¢ices trade in the information
technology sector found that it created over 90,000 net new jobs inttezl States in 2003
and is expected to create 317,000 net new jobs by 2008. New hires tenthtpdséions
requiring relatively high levels of skills or creativity, such as sokvwavelopment.

lll.  Foreign Direct Investment Abroad Contributes to Domestic Capital Investment

Recent research shows that each dollar of spending on capitameunés abroad by
U.S. firms is associated with an additional 3.5 dollars of spendingitatinvestment at
home. Contributions are being made by subsidiaries of foremgs fiperating in the United
States, which employed 5.4 million U.S. workers in 2002; nearly 5 peoteatal private-
sector employment. This figure is up from 3.9 million workers in 1992 gercent of total
private employment at that time).

The globalization of the supply remains important to U.S. competittgeni 2002,
intra-company trade accounted for 35 percent of total U.S. trageads. In addition to
providing lower cost inputs, the global supply chains has had importardvepikffects,
including the diffusion of technologies, skills and techniques to local companies. Teghnolo
transfers to U.S. firms accounted for approximately 14% of the pigiyagrowth in U.S.
manufacturing firms between 1987 and 1996.

According to a recent study, the United States remains hagimhpetitive in terms of
ease in establishing new businesses, rankifigrong 145 other countries. In comparison,
China was ranked the 42nd-best and India 120th. The high ranking is mupatid every
U.S. sector being open to FDI from all countries, and without havingorpeahce
requirements for such investments.

IV.  Trade With China Remains Top U.S. Trade Priority

Since China’s 2001 WTO accession, the Administration has worked uoesaccess
to China’s market for U.S. companies and their workers, farmedsservice providers, and
to protect U.S. rights within Chinese markets. When possible, thendsiration has tried to
resolve differences through negotiation as demonstrated at thle280p4 meetings of the
Joint Commission on Commerce and Trade where seven potential WspOtedi were
resolved involving high-technology products, agriculture, and intellectual pygp®tection.

When negotiations have not yielded results, however, the Administratiqgpuisased
dispute resolution under WTO procedures. The United States fildasthever WTO case
against China to address discriminatory tax treatment of U.Sicaeauictors in China.
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Within four months of the filing, the Chinese government agreednongite the problematic
tax program to address U.S. concerns, resolving the dispute without lengthipiitigat

For goods trade through November 2004, China ranked as the third-lasgisg tr
partner of the United States and has created a growing Hilteta deficit. However, data
suggests that the increased imports from China are largelyngahithe expense of imports
from other countries in the Pacific Rim. This change is duege lpart to China’s role as a
final assembly platform for exports for Asian manufacturingné. The total share of
imports from the Pacific Rim has fallen from its recent higkhe mid-1990s. This helps to
demonstrate why bilateral trade deficits may have litlenemic significance and why they
may not be a useful measure of the benefits of a trading relationship.

A central point of discussion with the Chinese has been about the earefioving
to a flexible, market-based exchange rate, which would allow rfaroth adjustments in
international accounts and help protect China from the “boom-bust” eaomyoies of the
past. The Department of the Treasury has been actively engaged vi@thiribse in working
toward such a transition and has established a technical coopgratypam to address areas
the Chinese view as impediments to greater flexibility, et three missions in 2004 that
covered currency risk management, banking system bestcesctind developing an
exchange rate futures market in China.

V. IPR Protection Produces Trade Benefits

In Fall 2004 the Administration launched the Strategy Targeting gz Piracy
(STOP). The initiative is a government-wide effort to empowsreAcan businesses to
secure and enforce their intellectual property rights in ovenseakets, prevent the entry of
counterfeit goods, expose international pirates and counterféigss,global supply chains
free of infringing goods, dismantle criminal enterprises ttatal America’s intellectual
property, and reach out to like-minded trading partners and build anatibexa coalition to
stop piracy and counterfeiting worldwide.

Empirical studies have shown that improvements in a nation’s iritedleproperty
protection can lead to increased trade. These studies found theatieqgarticularly strong
in goods that were easy to imitate, providing evidence that thefttelffectual property
displaces legitimate imports. One study found that strengtheaietht protection in large
developing countries could increase their imports by almost 10 percent.

OUTLOOK

The annual Economic Report of the President is intended to set oltrdhd
economic background for the President’s budget proposals. In additioeptive provides
some of the Administration’s views with respect to trade policy over the naxt yea

Congress will spend the next few months probing the Administratiors @canomic
outlook. The high budget deficit and the President’s proposals to overhaal Security
will pique congressional interest in the economic outlook submittedhdyPtesident. The
House and Senate likely will hold hearings on the Presideatie lagenda before Memorial
Day.
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UNITED STATES

Panelists Debate U.S. Antidumping Policy Toward China and\Non-Market
Economies

SUMMARY

On March 8, 2005, the Cato Institute hosted a panel discussion on U.S. airtiglum
policy toward China. The panel featured a former Assistaotefay of Commerce, two
trade attorneys and a Cato representative (the invited Chinesasgmbpresentative did not
attend). Panelists debated U.S. antidumping methodology towards ChinahandNonh-
Market Economies (NMEs), among other issues.

ANALYSIS

Cato’s Ikenson Asserts U.S. Antidumping Methodology Unfair for China and
NMEs

Mr. Dan Ikenson of the Cato Institute explained that the methodolagy lig U.S.
authorities to calculate duties on Chinese imports often does not inthavactual prices
and/or costs of the Chinese companies targeted in an antidumpingp€&fyn. Rather, for
NMEs like China, the US Department of Commerce (DOC) instead assurrogate value
from third country(s) to determine the “normal value” for the subfeetchandise. DOC
does not accept values involving a NME currency (e.g., RMB) or & Mity because of
the concern that such values are not determined by market forcesebt#tinted by the
control exerted by the Chinese central government.

DOC assumes that all entities in a NME country are contrdiig the central
government. An exporter can be eligible for its own separate dumpingsatpp@sed to the
PRC-wide rate) only if the company can prove that its exptiktittes are independent from
central government control by answering Section A of the DOCtiquesaire. Given the
limited resources to investigate Chinese industries, DOC h#sdirtne number of Chinese
companies subject to full investigation (i.e., mandatory respondentd)abudllowed other
Chinese companies (i.e., Section A voluntary respondents) to getteidumping rate
(based on the average rates calculated for the mandatory resgdndRetent cases indicate
that DOC is making the standard much more difficult for Chimespondents to obtain their
separate rate, particularly for the Section A respondents. DG@CiZiege in practice is
resulting in many Chinese respondents being denied a more favoesi@enSA voluntary
respondent rate, and instead being stuck with the PRC-wide ratd, iwhisually calculated
based on the Petitioner’s inflated values.

Ikenson asserted that U.S. AD law does not level the playimy flekknson suggested
that remedial action may not be necessary just because goodsmwealgeen sold below the
cost of production. Such alleged “dumping” findings often fail to actdor seasonality,
supply and demand conditions, a cheaper and larger labor pool, and use ofe@dvanc
technologies, which would not be remedied by dumping duties. Supporterse othér
hand, claim that the law helps to counter market distortions.
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Ikenson noted that the Bush Administration promotes trade and diplotestiwith
China at the same time it restricts trade. He pointed ouathantidumping case has been
filed against China about every 45 days since Bush took office in 2R@%ertheless, the
U.S. imports almost six times as many goods from China as it exports to China.

Ikenson also indicated that the DOC has considerable discretion enmdeng
whether to graduate China and other NMEs to Market Economy (MEisst For example,
Russia and Kazakhstan have benefited from revocation of NME statusjsbatguable that
the economies of these countries are more or less liberakasffoentral government control
than the Chinese economy.

Il. Former DOC Official Jochum Examines the Pros and Cons of Trade Repdy
Laws

Mr. James Jochum, former Assistant Secretary of the US Degrar of Commerce
for Import Administration (and now at the law firm of Mayerno&ne, Rowe & Maw),
remarked that trade remedy laws focus on the symptoms, not thsderpr of unfair
international trade. AD laws are part of the bargain for asupgtee trade in the US.
Moreover, the impact of AD laws on international trade is snAdll cases affect less than
one percent of overall U.S. imports and less than one percent of ddbwfl Chinese
exports.

Notwithstanding, AD laws may give false promise to industriesuoee it is difficult
to determine foreign industry prices within NMEs. Jochum also Jesdiethe NME
methodology is too straightforward in assessing duties; it shouldestolreflect China’s
economy, which has 70 percent of its exports originating from forigrers. For example,
the wooden bedroom furniture AD case incorporated prices from U.S. dwmsbd in the
final product to determine duties. Because China allows for econoeficiencies, Jochum
believes it should remain as a NME for the time being.

lll.  Attorney Marshak Criticizes U.S. Trade Remedy Actions

Mr. Ned Marshak of the law firm of Grunfeld, Desiderio, Lebowitdyé8man &
Klestadt observed that the average China-wide antidumping ra2¥ ipercent. The China-
wide dumping rate on average is 70 percent higher than the dumpiegcadtalated for
Chinese respondents who prove only that they are eligible fordhegirseparate rate (i.e.,
Section A voluntary respondents) and is over 90 percent higher than € hasg®ndents
who obtain a dumping rate that is not based on Adverse Facts Avdi&iA¢. Moreover,
the surrogate values used for Chinese and other NME investigatenmprredictable in
determining dumping prices. Marshak also argued that internationgl proceedings (like
at the WTO or CIT) are too time consuming to lower the ADeduto have any meaningful
market effect.

Marshak pointed out that a proposal is on the table where Chinese ceswaniare
targeted for AD duties would have only one chance to apply with the 90an individual
AD rate. However, the proposal would not give those companies adsebance to apply
for a separate rate, if the first application is rejectetk noted this situation might be too
restrictive.
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Marshak observed in general that price discrimination is ineféeeind only harms
U.S. consumers, workers and U.S. companies that export to China.

IV.  Attorney Stewart Indicates China More Active in Trade Remedy Filngs Against
US; Delinquent in Payment of AD Duties

Mr. Terence Stewart of the law firm of Stewart and Stewlserved that, at any time,
a Chinese industry that meets the U.S. criteria can subnmguaseto DOC to graduate from
its NME status. There are six criteria that must be imedrder to qualify for market
economy or market oriented status, and the application is reviewedglthran open
proceeding.

Stewart pointed out that China has filed 15 antidumping cases atf@nsS since
joining the WTO in 2001. The US has filed 45 cases over this amefr Based on a
proportionate level of trade (e.g., approximately 6 Chinese prodemtscsthe US for every
US product sent to China), the rate of Chinese AD petition fiimgémost double the rate of
U.S. AD filings.

Stewart indicated that the problem with the imposition of U.S. Alegi$ collecting
them. About $250 million in duties is outstanding, and Chinese ordesarador about 80
percent of this total. Thus, U.S. trade remedies are not aemfffas petitioners would prefer.

During the question and answer period, Stewart noted that the U.Snigeverdoes
not file countervailing duty (CVD) cases against China or difdE countries. CVD cases
are not filed against these countries due to the difficulty insagsy potential government
subsidies. Ikenson added that subjecting China to U.S. CVD laws wooéddetitioners to
identify subsidies, which could prove difficult. In AD cases, subsidesiot need to be
identified.

OUTLOOK

US-China bilateral trade is expected to expand in the nearefutlespite recent
political and economic tensions. The expiration of the Multi-FibgeeAment along with
continued economic growth for both the US and China should contribute to gmowth
bilateral trade, but also may trigger new antidumping or safeqaions. Already, trade
frictions between the US and China are increasing due to new meipgedohnd actions
taken in recent antidumping and other trade remedy proceedings. UBRtAD petitions
against China, and Chinese filings against the US have be@asigg since China’s entry
into the WTO.

China remains at a greater disadvantage in AD proceedings deelassification as
an NME, which China agreed to be applied for up to 15 years after its WT&s@mrreSome
guestion whether this NME classification is justified, given thee-fmarket conditions
prevalent in many industries. Although procedures exist to revokié pidr to 2016, many
believe that the prospects are slim given domestic industrstaese. Thus, trade remedy
and other barriers will continue to impede US-China trade in the near future.
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Representative Cardin Urges Focus on WTO and Enforcement; Expresses
Concerns Over CAFTA

SUMMARY

On March 10, 2005, the Washington International Trade Association hostedirgbri
with RepresentativBenjamin Cardin (D-Maryland), Ranking Member on the House Ways
and Means Subcommittee on Trade. Among other things, Cardin noted the following:

. WTO: The Bush administration is not focusing enough attention on the
WTO Doha round.

. Enforcement: The US needs to pursue enforcement of trade agreements
more aggressively, especially issues concerning China.

. CAFTA: The Administration should strengthen the labor provisions of
CAFTA to garner congressional approval.

ANALYSIS

Representative Cardin, who earlier this year was named the Ravikimiper on the
House Subcommittee on Trade, discussed a number of trade issuegdxpesirface in
Congress this year. He opened by expressing concern about theatdeSdeficit, describing
it as “unsustainable.” Cardin then remarked on several policy issues:

l. Administration Should Focus on WTO and Enforcement
Doha Round

Cardin stated that the top trade priority of the Bush administratimuld be the
successful completion of the Doha round at the WTO. He added thaolizeadenda must
provide a significant reduction in agricultural subsidies, and must aekigh level of
ambition with respect to trade in services.

Trade Remedy Laws

When asked about remedy laws, Cardin stated that he sawed#ten to renegotiate
what was agreed to under the Uruguay Round.

Mode 4 Issues

Cardin noted that the US has not done a good job of listening to the moont@ther
countries on Mode 4 issues. He expressed confidence that some acaiions on Mode 4
could be reached as part of a final negotiated package.

WTO Cases

Cardin faulted the Bush administration for failing to bring moases before the
WTO. According to Cardin, during his first term, the Bush admemistn filed 11 cases
before the WTO, compared to the 12 per year that the Clinton adration averaged.
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Cardin focused on China’s currency regime and its failure to adgdygumabtect intellectual
property rights as “ripe targets” for litigation before th@®@/ In addition, he urged to the
Administration to make greater use of remedies under China’s WEEssion agreement to
protect U.S. industries from unfair competition.

Il. CAFTA Negotiating Process and Substance Criticized
Cardin criticized both the negotiating process and the provisions of CAFTA.

Regarding thenegotiating processhe stated that Democrats had not been adequately
consulted.

Regarding theprovisions Democrats continue to harbor serious reservations about
the lack of enforceable labor standards in the core agreememtlin Gaggested that the
Administration consider renegotiating the agreement, rather thamming to achieve
progress on labor through side agreements. Cardin added that treerBtsmwere not
whipping (urging members to vote a particular way) on CAFTA, andrged Republicans
not to do so either. He warned that politicizing CAFTA would comf@igassage of future
trade agreements.

Cardin also rejected the idea that the defeat of CAFTA would omderglobal or
regional trade negotiations.

1. Ukraine Closer to PNTR but Russia Stalled

Cardin discussed the prospects for permanent normal trade rel@®NmR) with
Russia and Ukraine.

Ukraine

Cardin expressed support for the Orange Revolution and welcomed Ukideses
to become more economically integrated with Europe and the worlddinGamnceded that
Congress is not ready to approve PNTR for Ukraine, owing to conoggrsintellectual
property rights. However, Cardin hoped PNTR for Ukraine could b&egtd'sooner rather
than later.”

Russia

PNTR for Russia could be more difficult. Cardin argued that Rixssiamplemented
some “undemocratic” reforms that would make it difficult for Congresapprove PNTR in
the near future.

OUTLOOK

Representative Cardin has a long history of supporting freeigdengress. He has
cast votes in favor of every major piece of trade legislatmmsidered by Congress during
the last 15 years. As the Ranking Member of the House Subcomnitt€rade, Cardin is a
leading voice for his party on trade issues. He will play anumgental role in helping shape
Congressional Democrats’ policy on trade and the process of ssiugral consideration of
trade issues in Congress.
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United States Highlights

Bush Nominates Portman as USTR

On March 17, 2005, President George W. Bush announced his intention to nominate
Representative Rob Portman (R-Ohio) as the new United Stateke TRepresentative
(USTR). First elected in 1993, Portman has been best known on therHiis work on
retirement savings issues during his tenure on the House Wdysleems committee. A
lawyer by trade, Portman practiced trade law at Patton BMjgshington, DC) and served
as Director of Legislative Affairs in the first Bush Whiteuw$e prior to being elected to
Congress.

Portman has an established record of supporting free trade. Daend08th
Congress he cast votes in support of the Australia, Chile, Morawd&iagapore Free Trade
Agreements (FTAs). He also voted to approve trade promotion auti®R#) in 2002,
reduce sugar subsidies in 2001, grant China permanent normal trageselat2000, and
against the imposition of steel quotas in 1999.

Portman’'s nomination now requires Senate confirmation. Both the Yitge and
House Ways and Means Chairman Bill Thomas (R-California) balled on the Senate to
quickly confirm Portman.

CATO Releases Review of 108th Congress on Trade Issues

On March 16, 2005, the CATO institute, a Washington, DC, free trade thkk ta
released its ratings of the 108th Congress with respect toigsues. The biannual report
reviews votes cast in Congress on trade-related legislaticm &s free trade agreements,
subsidies, miscellaneous tariff reduction, and trade with CubaedBRasthis assessment, the
report assigns members of Congress to one of four categories:

. Free Traders - those who vote to reduce subsidies (farm supports, Ex-
Im Bank, etc) and reduce tariffs via free trade agreements;

. Internationalists - those who vote to reduce tariff barriers but maintain
support for subsidies;

. Isolationists - those who oppose subsidies but also oppose tariff
reduction; and

. Interventionists - those who support subsidies and oppose tariff
reductions.

The report recognizes Representative Jim Flake (R-Arizond) $enator John
Sununu (R-New Hampshire) as the leading free traders durin@OBi Congress. The
report describes senior members of the trade-related House tteesmiincluding Bill
Thomas (R-California), Charles Rangel (D-New York), and Berdi@afD-Maryland) as
internationalists. On the Senate side, CATO identifies Senat@x Baucus as an
internationalist.
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The full report is available at http://www.freetrade.org/pubs/pas/tpa-028es

USTR Announces Products for 2004 GSP Review

The US Trade Representative (USTR) has announced the lisbadigis that are
being considered under the annual review of the Generalized Systeraefefences (GSP).
The products selected include certain building stones, carpets, dat leather products. A
final determination will be announced by June 30, 2005.

USTR Requests Comments Regarding 2004 Import Statistics Rdihg To
Competitive Need Limitations Under GSP

On March 29, 2005, the United States Trade Representative (USTR3heubla
notice in the Federal Register (70 FR 15970), providing full year 2004 tingpeatistics
relating to competitive need limitations (CNLs) under the Gdized System of Preferences
(GSP) program. The GSP program grants duty-free treatmepetifis products that are
imported from more than 140 designated developing countries and testi@nd CNLs are
used to determine whether certain products from beneficiary cauntag still qualify for
GSP benefits.

USTR also requested comments on (i) de minimis CNL waivetls mispect to
particular articles, and (ii) possible redesignations under thep&®fPam of articles that are
currently not eligible for GSP benefits because they previousigegled the CNLs. The
comments are due by April 22, 2005.
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Free Trade Agreements

Supporters Predict Narrow Victory as CAFTA Rhetoric Sharpens
SUMMARY

Advocates and opponents of the Central America Free Trade Agre€OrRtA)
have sharpened their rhetoric as the Bush administration ponders sgthdtagreement to
Congress by late March. Events and meetings discussing CARBVA increased, and the
future of the agreement has drawn the attention of major news ou8eigporters of the
agreement argue that the agreement will level the playahd) by granting U.S. firms access
to Central American markets. Opponents counter that CAFTA, likbldinlhn America Free
Trade Agreement (NAFTA), will result in job losses.

Public polls show a majority of Americans oppose CAFTA. To coumégative
congressional and public perception, President Bush has instructed tlregargesc of
Agriculture and Commerce to assist the US Trade Representagaenering support for the
agreement.

ANALYSIS

The Bush administration is contemplating submitting CAFTA to Cosdrgshe end
of March. With formal congressional debate over the agreemeningraoser, think tanks,
news outlets and lobby groups have worked to increase the profile of the agreement.

We highlight below recent developments concerning CAFTA
CSIS Event Highlights Concerns Over Labor and Environment, Competiveness

On March 3, 2005, the Center for Strategic and International St@isiS) and The
Economist magazine hosted a discussion panel on the prospects for SAfaB&age in
Congress. Panelists generally supported the agreement, uetmehighlighted concerns
among Congressional Democrats over the agreement’s labor and environmenmsovisi

A. Brady Warns of Competitive Losses to China; Predicts NarrowVictory
on CAFTA

RepresentativKevin Brady (R-Texas), the Republican point person in the House for
CAFTA, stated that passage of CAFTA is essential to allo®. firms to access Central
America’s markets on a reciprocal basis. He noted that CA¢olUAtries have access to the
U.S. market under the Caribbean Basin Initiative and other agreemésaie 80% of their
goods are already sold to the US without tariffs. Brady aigohasized the importance of
CAFTA to U.S. agricultural interests, suggesting that the emgeat could bring in $1.5
billion annually to US farmers.

In a separate appearance on CNN (see below), Brady expseggeort for CAFTA
because of the positive impact the agreement would have on theektit. industry. He
noted that 60 —90% of t-shirts exported from Central America t&J$hare made with US
threads and yarns. The agreement’s rules of origin would ensureghéheegion’s textile
industry remains competitive with China.
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With respect to labor, Brady argued that CAFTA countries havee rsaghificant
progress on enhancing labor laws and enforcement over the past 10-15Heatstes that
the CAFTA countries meet the core labor standards set out byntdmational Labor
Organization (ILO). Absent “red herring” labor issues, meattiag they are meant to lead
potential supporters away from the real issues, Brady suggbstethe agreement would
overwhelmingly pass Congress.

On congressional passage Brady concluded “in the end, whilk itenglose, we will
have the votes in the House to pass [CAFTA].”

B. Becerra Decries Lack of Meaningful Labor Standard and Enfocement
Mechanisms

RepresentativeXavier Becerra (D-California) remarked that CAFTA does not meet
global labor standards on prohibiting child labor, labor discriminationeéodabor, or
recognizing the right to associate bargain collectively. Furtber, he argued that CAFTA
countries have neither the capacity nor the desire to enfdyoe laws, and that some of their
laws have weakened since parties concluded the agreement. CABToRision for a $15
million fine for each labor law infraction would be insufficientftoce CAFTA countries to
abide by the agreement.

C. CAFTA Ambassadors Defend Labor Standard

Costa Rican Ambassaddomas Duenas and Guatemalan Ambassadsuillermo
Castillo defended their countries’ commitment to upholding the ILO’s core Isiamdards.
Duenas noted that the CAFTA countries are working with the Intezrfsan Development
Bank to enhance labor conditions in their countries. Castilliodstatd Guatemala has hired
additional labor law judges and is working to introduce stiffer ppesafor companies
violating labor rights.

I. CNN'’s Lou Dobbs Hosts Weeklong Debate on CAFTA

During the week of February 28, 2005, CNN’s Lou Dobbs featured discussion of
CAFTA on his evening program Lou Dobbs TonighSupporters of CAFTA appearing on
the program focused on Central America’s existing acceb td.S. market and the need to
level the playing field for U.S. exporters. Detractors poimbetthe alleged failure of NAFTA
to create opportunities for U.S. workers, and the record U.S. trade deficit.

A. Padilla Defends CAFTA as Balanced Agreement

Assistant USTR Chris Padilla appeared on Lou Dobbs Tonight and faced
guestioning about the effect CAFTA would have on the U.S. trade defiadilla responded
that, while not able to erase the current U.S. trade imbalancET&£Avould give U.S.
exporters similar benefits CAFTA exporters already enjBwdilla noted that over 80% of
goods from CAFTA enter the US duty free, and that 99% of agricufitsducts from
Central America face no U.S. duties. To that end, CAFTA wikk ¢).S. exporters a chance
to exploit new markets.

! The transcripts of Lou Dobbs Tonight can be foanbttp://www.cnn.com/CNN/Programs/lou.
dobbs.tonight/.
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B. AFL-CIO Threatens to Oppose Members of Congress Supparg
CAFTA

American Federation of Labor and the Congress of Industrial Crajgon (AFL-
ClO) Secretary Treasur&ichard Trumka stated during his appearance on CNN that the
AFL-CIO plans to oppose any member of Congress supporting CAFTénimg elections.
Trumka pointed to the failure of NAFTA to create jobs in the mattufeng sector and
described CAFTA as an extension of the failed policies of NAFHe also suggested that
Democrats would be united in opposing CAFTA.

C. Dobbs Expresses Opposition to CAFTA; Calls CAFTA Countes “Poor
and Small”

In an opinion piece published on March 4, 2005, Lou Dobbs expresses opposition to
CAFTA. Citing low wages and financial instability, Dobbs agtieat CAFTA countries are
in no position to boost their demand for U.S. products, which would lead tcafes/for U.S.
exporters. In addition, Dobbs argues that textile manufacturetkelseto send US jobs to
cheaper labor markets in CAFTA countries if the deal is impigad. Finally, Dobbs points
to the mounting trade deficit as a sign that the US needs to re-think trade policy.

lll.  Bush Raises Stakes of CAFTA Debate as Poll Indicates Popular Oppition

A poll released on March 2, 2005, by Americans for Fair Trade, amiaeg@n that
opposes CAFTA, suggests that 51% of Americans oppose CAFTA. The poll tloaind
majorities in both parties oppose the agreement, and that concerngoloviesses are
paramount among opponents. The poll also showed that an overwhelmorgyn(83%o)
have heard little about the agreement.

In response to growing concerns over opposition to CAFTA, President lizassh
tapped Agriculture SecretaiMike Johanns, and Commerce SecretaBarlos Gutierrez to
assist USTR in securing congressional approval of CAFTA. Getidras already met with
CAFTA ambassadors, who are planning visits to key U.S. cities nergte support for
CAFTA among industry leaders.

OUTLOOK

The controversy over CAFTA is likely to increase as the Whibedd prepares to
send the agreement to Congress for consideration. Pro-CAFT/As foncbuding CAFTA
country ambassadors have been organizing trips to major U.S. indastiiaks to gain
support for the agreement. Opponents, including the sugar industry andylabps, are
coordinating their to maximize their resources. CAFTA tradestars have been working to
guell concerns over labor rights by issuing briefing books deagailie steps being taken in
their respective countries to correct any deficiencies in their labor laws.

There seems little doubt that the final vote on CAFTA in the Hoake
Representatives will be close. No Democrats have yetpgeess full support for CAFTA.
Some, like Senatdvlax Baucus (D-Montana) have expressed qualified support, urging the
Administration to work with CAFTA countries to enhance labor pratesti The AFL-CIO
threat to seek political retribution against any Member of Congrggsorting CAFTA could
create difficulties for Democrats.
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Negative association between CAFTA and NAFTA threatens to mpaksage of
CAFTA more difficult. Even if concerns over labor can be overcaheeperceived failures
of NAFTA, coupled with high trade deficits, make it politicallyffidult for Members of
Congress to support CAFTA.
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Panelists Debate “TRIPS-plus” Approach to U.S. Free Trade Agrements and
Possible Effects of Strong Patent Laws on Economic Development

SUMMARY

Speakers at a recent Washington International Trade AssocigtibhA) event
discussed U.S. trade negotiation policy with respect to intedleptoperty (IP) protection in
free trade agreements, and the connection between I[P patatection, economic
development and public health care. Some speakers including Mikell&@mstdormer
Democratic Staffer at House Ways and Means CommitteeifaM&abiana Jorge of MFJ
International and Gawain Kripke of Oxfam, were generally not suppaof USTR'’s focus
on expanding IP protection in bilateral agreements with weaker trading partner

On the other hand, panelists Maher Matalka of the Jordanian Endrad$3rofessor
Michael Ryan of Georgetown University spoke in favor of enhanced IRgbiat, but did
not pass judgment on USTR’s “TRIPS-plus” negotiating strategy.

ANALYSIS

On March 2, 2005, the Washington International Trade Association (WITI4)ame
event on the United Stated Trade Representative’s (USTR’s)ypuflinegotiating bilateral
free trade agreements (FTAS) which grant intellectual prpd#?) protection greater than
the one envisioned by the WTO TRIPS AgreeéfitRIPS-plus” provisions). Due to the
apparent unequal bargaining position of U.S. FTA partners (such as Jsrdal, Singapore,
Chile, Morocco, Panama, Bahrain, or Central American countried)thenfact that U.S.
industries stand to benefit most from enhanced IP protection aslaafethese TRIPS-plus
FTAs, concern has been raised that these agreements aretartfagr developing world.
Discussion centered upon patent protection for pharmaceuticals, aodstble implications
on public health care and economic development.

Among the speakers were Mike Castellano, former Democratic Saatfyuse Ways
and Means Committee; Maria Fabiana Jorge of MFJ Internatianahternational consulting
firm; Gawain Kripke of Oxfam; Maher Matalka of the Jordanianbiassy; and Prof. Michael
Ryan of Georgetown University.

2 Agreement on Trade-Related Aspects of Intellectual Property Rights.
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Former W&M Congressional Staffer Castellano Criticizes TRIPS-plus
Approach

Mike Castellano, former Democratic Staffer at the House dNapd Means
Committee, discussed the theoretic issues underlying patenttimotend identified major
points of contention in TRIPS-plus FTAs. He pointed out that intelleproperty differs
from other forms of property in three significant ways: @)dbes not exist as such, and is
only created by the government giving the creator a tempesariysive license to use an
idea; (2) the use of IP by one person does not prevent another personnitdtangously
using it; and (3) the exclusive nature of IP limits competition aay raise antitrust concerns.

Mr. Castellano stated that USTR has a model of an FTA which inertaRIPS-
plus” provisions that it “tries to force” on its FTA partners.eTgroblem with TRIPS-plus is
exacerbated, according to Mr. Castellano, by the fact thatRIleS-plus provision focus on
the pharmaceutical industry, an area of trade that is developiygfasr and is highly
lucrative.

Mr. Castellano identified four contentious issues which have been Icemtthe
TRIPS-plus debate:

1) Compulsory licensing — TRIPS-plus FTAs considerably limit the
circumstances when a government can grant a compulsory li¢ehseay be
issued only in response to_a nationalextremeemergency; and (b) restricts
the purpose of the license to public non-commergal a requirement present
in TRIPS only with respect to semi-conductors.

2) Test data exclusivity- With the growing importance of clinical test data in the
pharmaceutical registration process, securing exclusivityesf tlata has
become a significant means of protection, sometimes even pretenpatent
protection> Due to the high costs of clinical trials, most generic produt@rs
not conduct their own clinical tests to get regulatory approval, bigadsely
on the tests conducted by the brand name producers who also haverthe pate
Securing exclusivity of test data for a drug would therefore ntban
registration of generic versions of brand-name drugs would be daj@yeric
competitors would not be able to register their drugs becausecoddt not
afford to launch their own trials (and, for an extended period, could not use the
data already on the record).

% The following three points apply essentially only to patent protection. For exathfl.
trademarks, copyrights and trade secrets can all exist (and have va\)evigbdut any
government registration.

* TRIPS Art. 31(c).

® In many developing countries, pharmaceutical companies do not patent their progiucts
rely on test data exclusivity for protection.
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3) Parallel import$ - USTR’s model of FTAs restricts parallel imports. The U.S.
government has traditionally taken a defensive position on this isgue (
many developing countries have an interest in exporting their produtis
US, thus raising parallel import concerns). However, U.S. consuaissdr
concerns against a TRIPS-plus FTA with Australia, including thktyato
supply cheaper drugs from Australia.

4) Interplay between IP and investmert Many FTAs and Bilateral Investment
Treaties (BITs) include provisions that protect a country’s imvest in the
other country. However, because intellectual property rights aretisoes
included in the definition of “investment” — countries might have to bind
themselves to protecting intellectual property to the same extent asasther f
of investment. They would also be subject to dispute resolution procedures
included in the BITs (e.g. investor-state dispute arbitration, Hatemal
Center for the Settlement of Investment Disputes, etc).

I. Jordan’s Matalka Shares Country’s Positive Experience with TRIPS and
FTA

Maher Matalka from the Jordanian Embassy shared the Jordanigegtismes on
TRIPS-plus provisions in FTAs. He explained that when Jordan joined/Ti@ in 2000, it
had to redo completely its intellectual property laws.

Soon after, the FTA with the United States concluded in 2000 led to rfurthe
strengthening of IP protection in Jordan by: 1) imposing severigatioms on parallel
imports, banning parallel imports of copyrighted products, and notatagglparallel imports
with respect to patented or trademarked material; 2) grafitre-year data exclusivity for
new chemical compounds and three-year exclusivity for new uses ofchadhical
compounds; 3) compensation for the time lost during the regulatory apgnoedss by
extending the term of the patent. Mr. Malatka also noted that FRIIBSprovisions can pose
many new legal questions, for example, whether or not countriess®a® a compulsory
license on regulatory approval data, or the status of “paragraph crtification
requirements.

® The import of products produced and protected in accordance with IP laws of one country,
but not the importing country. These products are then exported to a second country without
the consent of the owner of IP rights for the same material in the impoaotimgry.

"“paragraph IV certification” refers to the Hatch-Waxman Amendmersegdis the U.S. in
1984, which facilitated marketing of generic drugs. When a generic drug roamafdiles
an Abbreviated New Drug Application with the Food and Drug Administration (FDA) for
regulatory approval, it should also file a statement as to the patent protectiomogitte
brand name drug on which the generic is based. A generic applicant can @taer fil
“paragraph Il certification” (identifying the valid patent and the tefntsoexpiry), or a
“paragraph IV certification” (identifying the patent and claiming that ttemqt is either
invalid, or will not be violated).
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lll.  Oxfam’s Kripke Urges Balance Between Incentives for RD and
Accessibility of Drugs

Gawain Kripke, Senior Policy Advisor at Oxfam America noted thatobjective of
trade agreements’ intellectual property provisions is to baldrecsupport for research and
development on the one hand, and accessibility of medicines for personsead them on
the other.

Kripke explained that the TRIPS Agreement concluded in 1994 embodied the
multilateral trading system’s consensus on where that balaeteecen the two should be
struck. Civic society and the developing countries, however, beliénagdhe TRIPS was
tilted towards protecting the revenues of big pharmaceutical coegpfnim the developed
countries. Before a new trade round was launched, thereforeimbakance had to be
addressed.

The Doha Ministerial Declaration (Paragraph 17), as welhasé¢parate Declaration
on the TRIPS Agreement and Public Health (“Declaration on Ptigaith”), both adopted
on November 14, 2001, sought to restore the objective of public health in WirDevig IP
regimes. In August 2003, Members reached an agreement allowitige fonplementation
of the Declaration on Public Health. However, the Declaration has yet to be fully
implemented due to ongoing disagreements over the procedures on incokipglsory
licensing.

Mr. Kripke also pointed out that the Kennedy-Feinstein-Feingold Amendio the
Trade Promotion Authority (TPA) passed in 2002 sought to reintroduce tecbdbetween
strong IP laws and governments’ flexibility in the area of pubé&alth. In particular, the
Amendment instructs that a principal negotiating objective iratha of intellectual property
is “to respect the Declaration on the TRIPS Agreement and Public H&alth.”

In Mr. Kripke’'s view, therefore, the TRIPS-plus approach to Fi&\slangerous
because it undermines and violates the balance struck at theiiteal level on the role of
IP protection and public health. His concern is that not only would tR&ge keep
medicines out of the reach of people who need them, but could also jeephedassage of
future FTAs (citing strong opposition in many countries to TRIPS-pILAs, including in
the US).

V. MFJ International’s Maria Fabiana Jorge Asserts that TRIPS-plus FTAs
Expand IP Protection Beyond What Has Been Agreed

Ms. Maria Fabiana Jorge of MFJ International, an internationaluttorgs firm,
asserted that TRIPS-plus FTAs expand IP protection beyond staredastag in TRIPS,
and even U.S. domestic law.

8 Decision of the General Council of 30 August, 2003 Implementation of paragraph 6 of the
Doha Declaration on the TRIPS Agreement and public health WT/L/540, available at:
http://www.wto.org/english/tratop_e/trips_e/implem_para 6_e.htm

® Bipartisan Trade Promotion Authority Act of 2002 § 2102(b)(4)(C), 19 USC § 3802 (2004)
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She pointed out that international trade negotiations on intellectoény have an
entirely different dynamic than other trade negotiations: whigepurpose of the successive
trade agreements is to lower barriers to trade by reduanfés and non-tariff barriers, the
purpose of negotiations on intellectual property is just the oppasitercrease one entity’s
monopoly on intellectual ideas to longer periods, new types of ideasoandpts (e.g. data
exclusivity) and in general, to reduce competition. In this context, she mentianextéently
released Federal Trade Commission report, which pointed out thatntiuistebe a balance
between IP protection and competitiSn.

Ms. Jorge emphasized that for many developing countries, acceptance of T&IRS w
major concession, and that they are reluctant to expand IP protectioer f It was troubling
to observe, as have some Members of Congress, that the USsusngubilateral FTAs
mostly with smaller, weaker countries. The reason for thiteglyaaccording to Ms. Jorge, is
to set a precedent for an expanded level of IP protection in futuiatemns at the
international level.

Ms. Jorge also pointed out that in TRIPS-plus FTAs, USTR is spekincessions
that would give investors higher protections than those enjoyed under U.8staofaw.
She cited the example of compulsory licensing and indicated dha¢ sf the TRIPS-plus
FTAs restrict the government in its right to issue a compulsoense only to cases of
emelrzgencies. She noted that such a requirement is not presenT B8 or even U.S.
law.

19 Federal Trade Commission, To Promote Innovation: The Proper Balance of Giompeti
and Patent Law and Policy, October 2003, available at:
http://www.ftc.gov/opa/2003/10/cpreport.htm

1 Art. 31 of TRIPS does not restrict the right to issue a compulsory license onse®afa
national emergency. However, it does provide that in cases of “national enyér@ert
certain others) the government can issue a compulsory license without the needitdeneg
with the patent owner first.

12 Ms. Jorge recalled the Anthrax scare in October 2001, when drug pricing and supply
concerns led to speculation as to whether or not German manufacturer Bayet'sipate

Cipro, the most successful anti-anthrax antibiotic available on the market, should be
disregarded and a compulsory license granted. Most sources quoted 28 U.S.C. 1498 as the
statutory basis for the U.S. compulsory license scheme. Some companiesdeatiyalle

satisfied requirements for regulatory approval of Ciprofloxacin, Cipro’srgec@mpetitor,

but could not sell it in the US until the expiration of Bayer’'s patent on Cipro. Uétimdahe
Government negotiated with Bayer a new supply contract at highly reduced price.
Nevertheless, the media at the time had speculated that US Government medi tiore

issue compulsory licenses to Bayer’'s generic competitors. It is widégved that

simultaneous WTO negotiations to launch the Doha Round had influenced the US’ and
Canada’s decision not to invoke compulsory licensing in order not to set a bad precedent for
negotiations on IP rights.
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Among other concerns, Mr. Jorge mentioned USTR attempts to linkategy
approvals to the status of IP righfsas well as USTR'’s lack of support for the “Bolar
provision” in FTAs' Finally, Ms. Jorge concluded that the true economic effects @I RI
are not yet known, and cautioned the governments not to provide additiopaitéetion
until the impact of TRIPS on the economy and health care can be fully assessed.

V. Georgetown’s Ryan Makes Controversial Assertion that TRIPSs Not
Linked to Quality of Public Healthcare

Professor Michael Ryan of Georgetown University contestedvitiely held belief
that there exists a direct link between the TRIPS Agreemnmehthee quality of health care in
the developing world. Ryan outlined his presentation along three dimensapmspact of
TRIPS on the economic development of the developing countries; b) iofpERIPS on the
world’s pharmaceutical industry; and c) impact of TRIPS on ttet fagainst AIDS, with
AIDS symbolizing problems in international health care. Ryatedgtghat while public
discourse is focusing on the relationship between TRIPS and AIDSgedhessue is the
impact that TRIPS has on economic development of the developing countries.

Ryan noted that the purpose of IP laws is the promotion of innovatiomever, he
pointed out that patents are subject to many limitations, includagcope, which restricts
the protection to a very narrow group of ideas contained in the patatischjsure, which
enables the public to become immediately familiar with the innevédiea’® c) time limit on
the exclusivity offered by the patent; d) patent’s function esittetor of transaction&® and
e) patents’ inferiority to other IP rights, which provide absoluteggtan with no time limit
(e.g. trade secrets). All these limitations act to sdfterimpact of the monopoly granted by
the government to one company on the use of a new idea.

A. Impact on Economic Development

13 Under USTR model FTA, regulatory approval cannot be granted, if the pharmaceutical
violates IP rights of the patent holder.

4 The “Bolar provision” allows companies to research and analyze a patented preduct, a
long as it is not sold or offered on the market. Many generic companies use the “Bol
provision” to secure regulatory approval of a generic drug before that jpat@ given
pharmaceutical expires. Thus, when the patent does expire the product is ready to be
marketed and sold. Most FTAs contain vague and “weak” language on whether the Bolar
provision would apply.

15 In fact, Ryan noted that the Patent Gazette, where all the patents an@pplieations are
published, is a regular source of research and development news smidntific community.
(In addition to the Patent Gazette, the USPTO website discloses published palieatians
as well as granted patents. Websites of other PTO agencies outside theoldliSchlse
published applications and granted patents.)

16 Ryan explained that patents should be viewed as a way in which companies divide tasks
between inventing a product and selling it to the public. A patent allows one cormpany t
invent a new idea, and allow other market players to develop commercial uses for the
invention, market it, distribute and offer to the clients.
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When discussing the relationship between IP laws and economic deeelpfptyan
focused on the experience of Jordan. He noted that Jordan’s lack of redauaces forced
it to focus its economic development on knowledge-based technologsn'daadoption of
strict IP laws after WTO accession and the enactment of the FI A fiary favorable impact
on its economy. Jordan already boasts almost 20 big generic drug producers, wimetedom
the export markets in the Middle East. Jordan’s emergencesagificant generic drug
producer has motivated many European companies to invest in and t®op#hathe
Jordanian industry. Moreover, stricter IP laws motivated many Wdr8. European
pharmaceutical companies to conduct their clinical trials in Jor@lhese tests have boosted
the local economy and medical science, resulting in a significecrease in “medical
tourism” (which accounts for 65% of overall tourism in Jordan). Ryaphasized that
introduction of strict IP laws clearly helped Jordan develop a vipbemaceutical and
medical industry.

Ms. Jorge of MFJ International vigorously contested the notiondtniat IP laws
necessarily would result in the increase of know-how and technolaggférs. Noting that
there is no statistical data to support that conclusion, she pointddléca€ an example of a
country that had been promised great investments in the pharmdceetitar prior to
concluding many FTAs, including with the US. The effect of thageeanents on Chile’s
pharmaceutical development has been minimal thus far: no new imrgsinclosure of
Chilean pharmaceutical factories, significant increase in plwautiaal imports, and little
transfer of technology (except of intra-company transfers aroagches of multinational
companies).

Ryan countered that the manufacturing of pharmaceuticals issighificant value-
added operation, does not pay well, and requires only low labor skilldighest value, in
his opinion is in the increase in spending on research and development (R&D) and marketing

Ms. Jorge responded that since there was little transfer ahdbxgy, and the
marketing staff must have been in place prior to factory clesthg net economic effects on
the Chilean pharmaceutical industry must have been negative. RegR&D, Ms. Jorge
noted that the bulk of financing always comes from the governmentnéepharmaceutical
companies in the developing world underprivileged due to governments’ mB&de
resources.

Ryan made the counter-point that over 15% of R&D financing grantetieoy).S.
National Institutes of Health is used abroad. He suggested faremgpanies should reach
out to NIH and other sources for R&D funding.

B. Impact on the Pharmaceutical Industry

Ryan next discussed the nature of the global pharmaceutical indostryointed out
that while most brand name pharmaceutical companies are in telpey world, most of
the generic production is located in the developing wbrldMoreover, Ryan noted that
TRIPS discussions have clear market segment implications — ttle isabeing fought

7 Leading developing country producers include India, China, Brazil, Arge@msh
Africa, Thailand, among others.
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between “rich countries™ brand name producers, and “developing calhtgeneric
producers.

C. Impact on Public Health

Finally, Ryan made the controversial assertion that there is a prevaisogmoeption
about TRIPS and its direct influence on public health. He noted that969%é of AIDS
drugs are not covered by patents, which would almost entirely retheveelevance of
TRIPS to the substantial numbers of HIV/AIDS patients in the developing World.

Ryan also believes that pharmaceutical companies made &enlistaclaiming that
their resistance to TRIPS and allowing compulsory licensiag based on their concerns
over recovery of R&D costs, when in fact it was driven by tbeircern for profit. In Ryan’s
opinion, the R&D claim was unfounded and the pharmaceutical sec®preaen to be
dishonest.

Finally, Ryan pointed out that many public health crises inrdéheloping world are
the result of the governments’ failure in organizing public hezltle, and less so because of
their TRIPS obligations. He also pointed out that in many developogtries private
health care is of superior quality, and the AIDS, HIV, malarialepics affect only the
poorest (and disproportionately large) parts of the populations, whichondyy on the
government for health care.

OUTLOOK

As Professor Ryan pointed out, the intersection of intellectual gyopeatection and
international trade is one of the most “intellectually stimogtiareas of international trade
law. Not doubt, this juncture will continue to be at the forefront s€usions between the
developed and developing world, both on the bilateral front as well as the maikileve.

On the bilateral front, it seems that developed countries, includendyhited States
and the members of the European Union, will continue to pursue free riegddiations
aimed at securing TRIPS-plus protection for intellectual propertyNevertheless, an
aggressive “TRIPs-plus” approach to FTAs will probably face graeatetiny in future FTAs.

The upcoming debate in the U.S. Congress over the Central Amefliéa(CAFTA),
for example, will focus to an extent on the validity of the ame®’'s extensive IP
protections, including the data exclusivity provisions. Some MembefSoafjress and
consumer groups question whether these provisions are reasonable mggobgctives,
especially vis-a-vis weaker negotiating partners. MoreovergsiBlmmbers of Congress
believe the US-Australia FTA’s IP provisions are counter to Cosgnesl efforts to loosen
restrictions on the import of cheaper drugs. The result of tHeTBAlebate could influence
future negotiations with other FTA partners including Thailand (wheh daim to face

18 This assertion, however, seems to be disputed by majority of NGOs, whichydinécthe
passage of new FTAs and adoption of new IP laws in developing countries to the global
campaign against HIV/AIDS. Please see recent controversy regandiagsinewly adopted
patent law, and its impact on the availability of generic drugs in Africa.
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more significant health crises). As suggested by Mr. KripkbeaWWITA event, the defeat of
legislation implementing CAFTA in the Congress this year ctrigder a reconsideration of
IP policy objectives in FTAs.

Notwithstanding recent pressures, as demonstrated by USTR'sswatcacluding
certain TRIPS-plus provisions in all of its FTA agreemensswall as India’s and Israel’s
recent concessions in revision of their domestic IP laws), RIB3-plus trend in FTAs and
other trade initiatives will probably continue.

At the multilateral level, the battle over TRIPS reforncéntered upon improving
developing countries’ access to generic drugs, as envisioned byettarddion on Public
Health. As many WTO Members expected, the March 31, 2005 wleadliincrease
developing countries’ access to generic drugs has lapsed without an agreement.

Developed and developing countries remain divided over the content of an
amendment to the TRIPS. The main point of contention concerns thestagad of a
statement by the chairman of the General Council when the i@edmplementing the
Declaration was agreed in August 2083 Many developing countries would rather not refer
to the statement in the TRIPS amendment. The African Group okra@sj with support
from Brazil and Korea, have rejected references to the chasnstatement in the
amendment, as they assert this would elevate its legal st@mshe other hand, the US,
Japan, Switzerland and other developed countries insist there would lkeavedbagreement
on the TRIPS decision without the chairman’s statement, and themstat should be
reflected in an amendment.

Some observers fear the lack of agreement over the TRIPS aewndould
undermine work towards preparing the agenda for the WTO Hong Kong éfiaist
Conference in December. Moreover, a failure to conclude an amentimsegear would
exacerbate the North-South divide at the WTO, and could undermints eéffaonclude the
Doha Round by next year.

9 The chairman’s statement includes pledges that developing countries wiklomly t
advantage of the modified TRIPS provisions to respond to public health crises. The
statement lists 11 advanced developing countries that pledged not to invoke TRIPS
provisions to import generic drugs manufactured under a compulsory liceng#, iaxbe
most extreme emergencies. The statement also set out guidelines on “hiestsprased to
differentiate generic drugs manufactured under a compulsory license fot &xaor
developing country with no pharmaceutical industry. Moreover, special labelling is
suggested to prevent diversion of such generics to third country markets.

Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice.
-25-




WHITE & CASE )
LIMITED LIABILITY PARTNERSH IP Aprll 2005

Free Trade Agreements Highlights

USTR Announces Launch FTA Negotiations With United ArabEmirates And
Oman

On March 8, 2005, the United States Trade Representative (USiRYreced that
the United States had launched negotiations on a Free Trade Agte@fiA) with the
United Arab Emirates (UAE) and would launch negotiations with Oman arctiM12,
2005. Assistant USTR for Europe and the Mediterranean Catherine iNallddad the U.S.
negotiating team.

The proposed FTAs will build upon the Trade and Investment Framework
Agreements (TIFAs) that the United States already has ine plaith the UAE and
Oman. The FTAs are viewed by the Administration as part obader strategy aimed at
establishing the Middle East Free Trade Area (MEFTA) by 2048 announced on May 9,
2003, this strategy contemplates a "building blocks" approach af ukie FTA with
Morocco, the FTAs the U.S. already has in place with Israel ardhd, and the recently
concluded FTA with Bahrain as anchors to negotiate FTAs witerolfiddle Eastern
countries. At some point before 2013, the U.S. intends to consolidatd-th&sd¢o form the
MEFTA.

USTR Urges State Governments to Adopt Reciprocal Liberaletion Under
Andean and Panama FTAs

The US Trade Representative (USTR) is urging state gowsmsnio amend their
government procurement practices to cover the US-Andean and US-Paneendr&de
Agreements (FTA). In an information circular published on February2@85, USTR
outlines the new "reciprocity” policy under which participatingestavill be able to compete
for government procurement contracts in Panama and the Andean esupitn adoption of
the FTAs. The reciprocity policy for state level government peyoent would apply only
to the Panama and Andean FTAs.

The USTR circular emphasizes the potential economic benefiibenélization in
government procurement policies. In addition, the circular outlinesdlmtary nature of
the program, and exclusions for sensitive goods and services.

TPSC Requests Comments On Interim Environmental Review US-Arghn FTA

On March 3, 2005, the United States Trade Representative (USTRyhmabé notice
in the Federal Register (70 FR 10463), announcing that the Tradg Btdif Committee
(TPSC), an interagency body chaired by USTR, is requestiblic comments on the interim
environmental review of the proposed Free Trade Agreement (FTvebe the United
States and the Andean countries (Bolivia, Colombia, Ecuador, and Peru¢quired under
Trade Promotion Authority (TPA), this review focuses on the environmanpact of the
FTA in the United States, and also takes into account global antdrardary environment
impacts.

The comments are due by April 15, 2005.
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US-EUROPEAN UNION

US And EU Disagreement Over Aircraft Subsidies Continues

On March 19, 2005, the United States Trade Representative’'s (UspbREsman
Richard Mills released a statement on the status of the nisgudidetween the EU and the
US to resolve the dispute regarding their alleged unfair subsatizatiAirbus and Boeingf
Mills said that in a phone call that took place on March 18, 2005, US YpP8aatetary of
State Robert Zoellick had indicated to EU Trade Commissioner Metedelson that the EU
seems to be straying away from the matter. He did not mentaever whether the US
would challenge the EU on its subsidies in the WTO.

Launched with the signing of tH&U-US Agreement on Terms for Negotiation to
end Subsidies for Large Civil Aircraft (LCA3"on January 11, 2005, the negotiations aim to
eliminate all subsidies to LCA producers dmale to be concluded by April 11, 2005. The
EU has already indicated that it would not be prepared to extentefntiations after this
deadline because it would disrupt plans by both Boeing and Airbus to develop new aircraft.

Phttp://www.ustr.gov/Document_Library/Spokespersaat@nents/Statement_from_USTR_Spokesm
an_Richard_Mills_on_the_Status_of U.S.-EU_LargeilChircraft_Subsidy-Litigation_Talks.html

Zhttp://europa.eu.int/comm/trade/issues/respectidikgmute/pr110105_agr_en.htm

Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice.
-27-




WHITE & CASE )
LIMITED LIABILITY PARTNERSH IP Aprll 2005

US-LATIN AMERICA

Inter-American Dialogue “Agenda for the Americas 2005” Emphasize
Importance of Trade Liberalization

SUMMARY

On February 24, 2005, the Inter-American Dialogue presented itsntiagéor the
Americas 2005”. Fernando Henrique Cardoso, Carla Hills and ThomascEarty IlI,
members of the U.S. Policy Task Force at the IAD, presented the IAD’s document

An agenda of partnership in the Americas is promoted, which shousthe&ln four
strategic goals: prosperity, security, democracy, and good gowernaThe partnership
would be directed at fostering trade liberalization and economiwtigradeveloping new
migration policies, combating crime and violence, and strengthening deinoclat

ANALYSIS
We review here the remarks of the presented IAD’s Agenda on Trade Libévalizat

An Agenda of Partnership in the Americas: Partnership for Trade
Liberalization

The Agenda emphasizes the importance of fostering trade idai@h and economic
growth. It focuses on:

Agriculture . By joining in partnership with Latin America’s agriculturalpexters,
especially Brazil, the United States can substantially aseréhe prospects for a successful
outcome of the Doha Round. Like the United States, Brazil and othigr American
nations want to curtail export subsidies and trade distortinghadtsupports to agricultural
producers — but progress at Doha will require agreement with Europe and mamatitres.
Because each is influential with different constituencies, U.S. catbpe with Brazil can
contribute significantly to that process.

FTAA. A breakthrough in Doha on agriculture could set the stage foutloessful
completion of a strong FTAA, which would provide the essential underpinfiangeng-
term productive ties between the United States and Latin AmeAceobust FTAA would
stimulate regional economic activity by opening markets fdmLAmerica producers and
enhancing the region’s ability to attract foreign investment afidws of new technology.
The FTAA would firmly lock in the policy reforms that have been \idmlopted across
Latin America in the past 15 years and help to reinforce transparthe rule of law, and
property rights. All this would, in turn, contribute in numerous wayhéoprosperity and
security of the United States.

U.S. bilateral Free Trade Agreements Free trade agreements with specific
countries and subregions can also encourage domestic reform, mad&eaid investment
rules more transparent, and generally contribute to Latin Amercasomic advancement.
The US now has agreements in force with Chile and Mexico. Aasione, the CAFTA, has
been signed with five Central American countries and the DoamnRepublic, but not yet
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ratified. Negotiations are under way with Panama, Colombia, EcuatbiReru. The early
approval of CAFTA by the U.S. Congress would be an important signalSofcommitment
to the regional trade agenda, and to Latin America’s developmemte\ter, these smaller
agreements cannot substitute for the FTAA, an accord that woulgldréry economy in the
Americas together in a single, inclusive agreement.

Free trade. In general, this is a contentious issue in the U.S. and the Latari¢an
Countries. Citizens across the hemisphere need to be persuadeadinagreements will, in
fact, bolster growth and raise standards of living. The U.S. jomsbther nations to take
steps to mitigate the severe dislocations that free trade can produce.

OUTLOOK

A special IAD task force on U.S. policy in the Western Hemisplpeoeluced the
Agenda. The task force was assembled in response to the grawiceyms of its members
that U.S. policy is not adequately serving the interests of eitigetUnited States or the
nations of Latin America and the Caribbean. They focused on ideaqtifyolicies and
approaches that would enable Washington to take better advantage of therpg®ifor
mutually beneficial cooperation with the governments of the region.

This document emphasizes the importance of free trade in the segmikey factor
for economic development. It encourages U.S. and Latin Americans iesutdr work
towards reducing the disruptions in the economy and work force Mhiese tkinds of
agreements can produce.

The FTAA is preferable, the document states, but if it is notilgesdilateral or
regional trade agreements could be used to reduce trade ballriever the region. The
United States has signed a few agreements with Latin Aamecicuntries, and is negotiating
others. However, the failure of Brazil and the United Stategyteeaon key issues has
stymied FTAA negotiations.
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Brazil and US Identify WTO as Key Trade Priority
SUMMARY

Representatives of the Brazilian and U.S. trade community, inclydigitioners,
government officials and scholars, gathered in February to dideeissiews on the future
of the Doha Round, FTAA, and MERCOSUR; and the impact of FTAs on the WTO.

Speakers seemed to agree that the Doha Round is the prioritydartes involved,
and that success in Doha is attainable provided that countriesmarcome the impasse on
agriculture and services soon. Due to the focus on WTO negotiatiomslispga were
pessimistic about FTAA progress in the near future.

ANALYSIS

On February 4, 2005, the Brazilian Lawyers for International T(Ad&CI), the
Brazilian Embassy, the Center of Studies of Law Firms (CE#d the Brazilian Institute
of Studies on Competition, Consumer Affairs and International TradBRA@ held a
“Symposium on International Trade” at Georgetown University Law Center.

The event included panels discussions focusing on: (1) the futurbeoDoha
Development Agenda, and (2) impact of free trade agreements (“FTAS”) onliBe &hong
other topics.

l. Success in Doha Possible, but Requires Hard Work

The speakers on the “Doha Development Agenda: The Way Forward’ipeinded
Christopher Parlin, a lawyer with Loeffler Tuggey PauersteoseRthal LLP, Dorothy
Dwoskin, Assistant U.S. Trade Representative for the WTO andil&eital Affairs,
Evandro de Sampaio Didonet, Minister Counselor Economic at the BmaHEi#assy in
Washington, D.C.; and Tim Reif, Chief Democratic Trade CounseheatttS. House of
Representative Ways and Means Committee. The speakers contlatisdccess in Doha
was possible, but required focus and hard work.

A. Parlin — No Leadership in Agriculture and No Business Soport Might
Kill Doha

Mr. Parlin shared a pessimistic view of the future of the Doha R¢tRaund”),
doubting whether the ministerial conference to be held in Hong Kongeaerbber 2005
would prove as successful as many expected. Three factors cautrtbuhis skepticism:
lack of progress in agriculture negotiations, WTO membergdaieliance on the US to
provide leadership in the Round, and lack of business community’s viipleort for the
Round.

On agriculture, Mr. Parlin said that while it was at the top of the “to-dot, lree had
not seen any substantive progress in months. Referring to the world’d fiiEnce” on the
US for leadership Mr. Parlin commented that in contrast to the previous WTO rounds, the
shifts in political clout among influential groups in the US madmgossible for the US to

%2 Centro de Estudos de Sociedades de Advogados
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offer an attractive package to trading partners. In partica Parlin listed (1) rise in
prominence of the @ntidumping community, whose influence he called “economically
unjustified”, and (2) loss of influence by the U.S. agricultural lobHg.said, that in past, the
US status as the world’s leading producer of agriculture medrth#hagricultural lobby was
able to push the pro-trade agenda in Washington. However, the changeshimgiga’s
power structure lead to a significant rise to power of varioogegtionist groups, such as
textile or steel producers. This trend diminished the powes.8f agricultural lobby to
trump other protectionist interests.

Finally, Mr. Parlin listed the worldusiness community’s disengagemendm the
Round as the factor responsible for lack of progress. He contrdmtesilénce of big
exporters with the loud support given all around the world by business to the Uruguay Round.
In his opinion, the extent of the business community’s wills to supgmehly the Doha
Round might be the factor determining the outcome of the Round.

B. USTR’s Dwoskin — Hong Kong Ministerial Can Be Successful

Ms. Dorothy Dwoskin, Assistant USTR for the WTO and Multilatefdfairs,
disagreed with Mr. Parlin’s pessimistic view of the Doha Round. edmghasized that all
preparations for the Hong Kong ministerial were on track, and pointethatuaccording to
the January framework agreed, the Hong Kong ministerial did not thalbe the decisive
conference of the Round. In her opinion, that “took a lot of pressure off'aboed
countries to engage in more constructive discussions.

Referring to negotiations oservices Ms. Dwoskin commended India for realizing
that a “broad approach” to negotiations could yield substantial ben&he suggested that if
Members could not agree on a “broad approach” to services, she gstbtira countries to
identify specific sectors in which progress could be made. Disgusegotiations omules,
Ms. Dwoskin expressed excitement about the possibility of agreemerade facilitation,
enabled by the separation of trade facilitation from the resthef“Singapore issues”
(investment, competition policy, and transparency in government proeatg She added
that the US is also interested in discussions on certain substantive issisefsdies

Commenting on her experience in dealing with theveloping countries Ms.
Dwoskin pointed to three issues that developing countries should improveretpeerit
changes to negotiating positions, negotiators’ frequent lack of stibstknowledge of the
industries whose interests are affected by the negotiations, iuré ta engage in sectoral
initiatives. She cited the Information Technology Agreement raexample of a very
successful sectoral initiative, which Brazil did not, but should, join.

Finally, Ms. Dwoskin dismissed Mr. Parlintomparison between the Doha Round
and the Uruguay Roungdnoting that it was to be expected that the negotiations hadediffer
dynamics. She pointed out that issues under discussion arerdjftee2economic situations
of the Member countries are different, and that there was arlaignber of negotiating
countries, and the dynamics among them are different. She glsedahat the successful
conclusion of the “Davos mini-ministerial” in January activated bhusiness community,
whose meaningful contribution would “energize” the Round.
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C. Brazil's Didonet — 2005 Is a Year of Opportunity and Brazil IsReady to
Move Forward

Evandro de Sampaio Didonet, Minister Counselor Economic at the Brazilian &§mbas
called year 2005 “the window of opportunity” for the Doha Round, pointing to 20@7eas
year in which President Bush’ trade promotion authority, and the Farm Billdweapire. Mr.
Didonet said he believes the political will to conclude the Doha Rosirtiere, but the
challenges are daunting.

Discussingagriculture, Mr. Didonet said the WTO members have a lot of catch-up to
do. He disagreed with describing Brazil's negotiating positioragnculture as that of a
“free rider”, by pointing out that while Brazil's average taiiff agriculture was 10%, the
corresponding average U.S. tariff was 12%.

He pointed out that even though Brazil was a developing country, it dpyiguotas
on agricultural goods, and its highest applied tariff is only 20%. leAduknowledging that
Brazil has a number of defensive concerns in the arewmfagricultural market access
(“NAMA”), Mr. Didonet emphasized that Brazil knows it must contriotid the success of
the Round. He acknowledged that while Brazil's average taréf i@t NAMA is 10%,
Brazil pays an effective tariff of 5%, because of special regimes.

Mr. Didonet added that while Brazil is interestedsarvices its chief concern in the
Doha Round is agriculture. Unless Brazil secures an attrafteteon agriculture, it will not
make major concessions on services and NAMA, he emphasized.

Finally, Mr. Didonet strongly endorsed Ambassador Luis Felipe elgaS Correa,
Brazil's candidate to fill the post of the WTO Director-Geher®esponding to his call for
the US to support Mr. Seixas Correa, Ms. Dwoskin responded noncommittéle is a
qualified candidate”.

D. Tim Reif from US House of Representatives — US Neetls Refocus on
Doha; WTO Negotiations Should Move to Incremental Approach

Tim Reif, Chief Democratic Trade Counsel, U.S. House of Representatives,anay
Means Committee expressed cautious optimism about the future bbtieeRound. He is
very critical of the US focus on bilateral and regional actiwjtend blamed the strategy for
draining the resources and time needed to finish the Round successfallyopes the U.S.
government will refocus on the WTO. Mr Reif is very critiodthe Geneva system of big
negotiating rounds. He expressed dissatisfaction that the Wriand was not the last
round before moving to incremental approach.

Mr. Reif called on Members of Congress and government officaldet more
responsible and condemned the defeatism of some U.S. government offfusalsad been
“quietly portraying the Round as dead”. He said he believes the Rainad could conclude
successfully provided that all parties made it their prioritye cited a proposal by one
Democrat Congressman during the deliberations over the 2002 FarmoBdap the
individual support government was allowed to pay farmers (eventualbatdd) as an
example that there were responsible free traders in the U.SreSengHe also emphasized
that while a few years ago the discussion in Congress revolved avbethgr to expand free
trade, the discussion today focusedhow.
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Finally, Mr. Reif cautioned that the U.S. Congress had been vérgak of the
Appellate Body’s expansive interpretations of the WTO Agreemdéspointed to the Byrd
Amendment and argued that while a subsidies case could arguabbubéttagainst the U.S.
for Byrd Amendment payments, there was nothing in the WTO Agresnprohibiting
countries from disbursing AD/CVD duties to the affected companies.

Il. Diverging Views on Role of FTAs; Brazil — US Relationship Key to FTAA

Two speakers addressed the topic of the interplay between regad®lagreements
and the WTO during the event. Prof. Jagdish N. Bhagwati from QGuéurdniversity
delivered a lunch keynote address arguing that regional tradensgmes are detrimental to
the world trading system.

Next, the speakers on the “Regional Trade Agreements & WTGOmplimentary or
Competing?” panel, including Jaime Granados from the Inter-Amebeaslopment Bank;
Jeffrey Schott, Senior Fellow at the Institute for Internatidd@bnomics; Mark Smith,
Executive Vice-President for the U.S. Section at the BrakilS. Business Council; and
Thomas B. Felsberg, a partner with the Brazilian law firlk@tberg, Pedretti, Mannrich e
Aidar, discussed various themes relating to regional trade agreements.

A. Bhagwati — Bilateral and Regional FTAs Kill Free Trade

Prof. Jagdish N. Bhagwati from Columbia University deliverddreeheon keynote
address condemning regional and bilateral free trade agreefi@As) as dangerous to the
notion of free trade.

First, Prof. Bhagwati dissected the popular belief that thesihess community
supports bilateral and regional FTAs In his opinion, that support stems from the
economics of lobbying and market access. In multilateral WTgotisions, market access
is granted to all WTO members, regardless of which WTO meilndoer the most cost of
opening the other member’'s market. On the other hand, in FTA negwieonly parties to
the FTA benefit from liberalized access to a foreign mailetthere are no “free-riders”.
Thus, in his opinion, the business community feels that it receivegherhand more
predictable return on its investment if it is lobbying for an FTA, than whierlabbying for a
multilateral agreement.

Prof. Bhagwati pointed out that FTAs intrinsically could not libeslihe trade in
agricultural products,of most interest to the developing world, and therefore could ima br
the full benefits to these countries. Because the main bartradin agricultural goods are
production subsidies, which by definition affect the entire production ofjtioel, a trade
agreement between two or three countries could not effectivelymitbasubsidies. For that
reason, according to Bhagwati, most FTAs to which developing cosiatigea party cannot
meaningfully represent their full interests and cannot enable catyeamadvantage, the
principle underlying international trade, to fully work.

Prof. Bhagwati then reminded the audience that free traderagrés should be an
exception to the principle afondiscrimination, pursuant to which all countries should be
treated the same. He pointed out that with the recent prolifieratif FTAS,
nondiscrimination would no longer be the norm, but the exception, and tasiifed under
art. 1l of GATT would no longer be applicable to “everyone”, but dalg limited number
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of countries that did not enjoy preferential access to the mankier an FTA. He suggested
that “free trade agreements” be renamed to “prefereraidé agreements (PTAs)” to debunk
their real nature.

Prof. Bhagwati also identified the problem of the proliferation afoues rules of
origin. Because today’s businesses are so integrated, and almost exchrgt prontained
foreign parts, the existence of different rules of origin in ckffié FTAs leads to “absurd”
results, e.g. the same product could have a number of different couotigiog, depending
on which rules it was examined under. Prof. Bhagwati illustrateghdirg by recounting
former-USTR Carla Hills’ treatment of cars made in thedySapanese car manufacturers as
Japanese for the purpose of voluntary export restraint agreeméhtslapan, and as
American for the purpose of U.S. trade with Europe.

Finally, Prof. Bhagwati noted that the experience of Mexico pravatftee trade
agreements do not automatically increase living standards. He thetedhile Mexico’s
FTAs resulted in an exponential growth in exports, the increasemasshed by a more
modest and only industry-specific growth in gross domestic product.

B. IIE’s Schott - FTA’s: The Good, the Bad, and the Ugly

Mr. Jeffrey Schott, Senior Fellow at the Institute for Inteoral Economics,
disagreed with Prof. Bhagwati’'s unequivocal condemnation of FTAs. p&ong different
FTAs is like comparing “apples and oranges”: while some FdA®red a very broad range
of areas (like NAFTA), some were very narrow, and their impact wasetitier

Mr. Schott opined that free trade agreements have both good andduasl, @ind that
depending on the particulars of a given FTA, the balance bettieetwo shifted. As
positiveeffects of FTAs Mr. Schott listed: growth of countries’ GD&Juction of value of
regional preferences, creating precedents in liberalizationbl{egafuture extension of
bilateral commitments to everyone as part of multilateral rquteBrning value of
negotiating FTAs (very important for poorer developing countaekihg the expertise), as
well as the approximation of negotiating positions of FTA partoarghe multilateral stage
(parties to FTAs often took similar positions in WTO negotiations).

Addressing thenegative aspects of FTAs, Mr. Schott said that FTAs often divert
exports due to no liberalization in more appropriate export marKeétese diverted exports
might replace in the importing market otherwise competitive exports from hArcéuntries,
which would have remained, had they been offered similar markessaccalso, FTAs
between a rich developed countries and a poor developing countries, dueuttetjual
negotiating power, have been criticized as allowing “unusual” gomss citing the U.S. —
Chile and U.S. — Singapore FTAs (capital control provisions), and the-U&stralia
(exclusion of sugar) FTA.

C. IADB’s Granados - Jury Is Still Out on FTAs

Mr. Jaime Granados from the Inter-American Development Bank tisaidhe “jury
is still out” on thenet economic effectsf FTAs. More studies need to be done before the
WTO rules on free trade agreements could be rewritten to adthregproblems posed by
their proliferation.
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He also pointed out that FTAs played two very important roles fodéwveloping
countries. On one hand, bilateral agreements enable governmeiatiofb providequick
results (very important in many developing countries’ political contexdy, available under
the WTO'’s long and unpredictable negotiating rounds. On the other haAd, gfdy a
complimentary roleto the WTO: the developing countries pursue their immediate itgeres
bilateral/regional free trade agreements, while they pursue othes msumultilateral stage.

D. USBBC’s Smith — Brazil Must Get Its Act Together

Mr. Mark Smith from the U.S. — Brazil Business Council called ocazBto “get its
act together”, meaningfully participate in international tradgotiations (both the WTO as
well as FTAA), and face the necessity of further trade liberalization.

In his opinion, the FTAs negotiated (NAFTA, U.S. — Chile, and CAFdAunder
negotiation (U.S. — Andean Pact) by the US in the Western d$fpbigrie provide substantial
benefits to the countries involved. He hoped that a network of FTAs dretWkestern
Hemisphere countries would facilitate “patching them togettoecteate the Free Trade Area
of the America (FTAA).

He urged Brazil not to “drag its feet”, and to participate inrtegotiations with will
to compromise. Otherwise, Mr. Smith said, “Brazil will mike toat”. Mr. Smith noted
trade facilitation as an example of a simple issue whichilBras reluctant to cooperate in.
He questioned why merchandise shipped to Brazil was cleared bhcostpms in 30 days,
the same time as in Bangladesh.

As for the role of FTAs, Mr. Smith agreed with other speak®at FTAs dealt with
issues not fully covered by the WTO. He also pointed out thatnriedf FTAs facilitated
subsequent WTO negotiations by allowing WTO members to make sotmteso a limited
number of countries in the FTAs first, and later to extend themhir @obuntries in WTO
negotiations.

E. Brazil's Felsberg — South American Integration Failed; lture of the
FTAA Lies in U.S. — Brazil Relations

Mr. Thomas Felsberg, an attorney with Felsberg, Pedretti, Mdammi Aidar, a
Brazilian law firm, narrowed the future of the FTAA down ttatens between the U.S. and
Brazil. Mr. Felsberg pointed out that Brazil's objective hasagbvbeen to integrate the
markets of South America, but those plans largely failed.

According to Mr. Felsberg, the following endangered MERCOSWRistence as an
entity: Uruguay’s independent positions in international negotiations, Paraguesgiveness
coupled with small economy, and Argentina’s protectionism, triggeyea long period of
economic woes. In Mr. Felsberg’s opinion, Brazil should seriouslgiden scaling back
MERCOSUR to a free trade area, which would better correspondlity.reChile, according
to Mr. Felsberg, mistakenly focused its trade policy on free agdeements with the “entire
world”, the most significant of which are FTAs with the US andEhk “forgetting that it
still finds itself in South America”.

Mr. Felsberg believes that Brazil is the most meaningiiAA partner the US has to
negotiate with and he fails to see why the US focusessitgirees on FTAs with smaller and
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economically less significant countries, such as in Central ismer the Andean Pact. He
believes the future of the FTAA lies in direct negotiationsveen Brazil and the US, and

identified agriculture as the main obstacle.
OUTLOOK

Many U.S. businesses have opted to focus their resources on bitetereggional
agreements instead of larger agreements such as the FTAAa@ndTO. Many U.S.
businesses see the bilateral and regional FTAs as vehicles to:

i)  Target specific markets of interest;

i) Gain advantages sooner, since it is easier to negotiate fevver
countries; and

i) Establish model provisions for larger agreements.

Notwithstanding, many private sector representatives acknowlgdgecompanies
generally would benefit more from broader liberalization ihites negotiated at the WTO
level, instead of bilateral and regional agreements.
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FTAA

Brazil and the US Make Little Progress in Recent Talks o the FTAA; Possible
Movement By Spring with Upcoming Bilateral and TNC Meetings

SUMMARY

In late February, the leading trade negotiators from Brazd the US met in
Washington, D.C. in an effort to overcome current difficultiesh@ FTAA negotiations.
FTAA negotiations have been stalled since early 2004.

Although no significant details of what was discussed in the Fgbmaeting were
disclosed, it appears that Brazil and the US still face diffess in trying to reach consensus
on issues such as agricultural liberalization and protection dfectieal property rights in
the FTAA.

The US and Brazil negotiators are expected to meet agaateirMarch in another
effort to move negotiations forward. In addition, the FTAA Tradgdtiations Committee
(TNC) — which has not met since February 2004 — is expected to reeohyeApril-May
2005.

ANALYSIS
Brazilian and U.S. Officials Attempt to Move the FTAA Agenda Forwad

On February 22-23, 2005, acting USTR Peter Allgeier and hisliBrazounterpart
Adhemar Bahadian held a meeting in Washington, D.C. in an effort the@#TAA agenda
back on track.

It appears that fundamental difficulties between the two ni&jéYA parties remain,
given the fact that the meeting has not resulted in any conesi#és. Brazil and the US
have significant disagreements in areas such as agricultwdlqts’ liberalization and
intellectual property rights, among others.

On the other hand, officials from both sides have declared that #tenmeerved to
“narrow the differences” between the two countries in the Hemispheric aggosi

According to press articles, Brazil's Adhemar Bahadian mentisoete of the main
points of dispute between Brazil and the US in the FTAA negotiations, as follows:

. Brazil rejected a U.S. proposal from 2004 for a new category of
agricultural products that would not have a set date for the etionnaf
duties. The two countries are negotiating a consensual formula to
overcome their differences.

. Brazil opposes a U.S. proposal that would allow for cross-retaliation
against legitimate businesses for IPR violations. ReportedlyyiSe
proposal for the FTAA contains more substantive commitments than the
WTO TRIPs Agreement, especially concerning enforcement issues.
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OUTLOOK

Although U.S. and Brazilian officials did not achieve concrete redhky described
the February 22-23 FTAA co-chairs meeting as "constructive" aoditlige.” The next
meeting is expected take place on March 29-30.

In other limited signs of movement, the FTAA TNC (Trade Negotiat Committee)
is expected to reconvene by late April or early May 2005. T#€ fas not held a meeting
since February 2004 in view of the difficulties in the negotiating process.
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NAFTA

NAFTA Leaders Announce Security and Prosperity Partnersip of North
America; Tri-national Think-Tank Urges Creation of New North American
Community

SUMMARY

On March 23, President Bush, Canadian Prime Minister Paul MartinMexican
President Vicente Fox met to discuss emerging challenges aedt usgues affecting
NAFTA partners. The agenda focused on trilateral issues rttherthe various bilateral
disputes. Leaders agreed that security and prosperity ohtiteins are mutually dependent
and complementary. In a joint statement North America leaaersunced the establishment
of the “Security and Prosperity Partnership of North America”.

In anticipation of the trilateral summit, the Independent Taskd-on the Future of
North America released a report intended to stimulate discussiamproving cooperation
on security and economic issues.

ANALYSIS

A trilateral meeting among President George Bush, Canadian Rfimster Paul
Martin and Mexican President Vicente Fox took place on March Bayor University, in
Waco, Texas. The purpose of the meeting was to discuss emehgilbgnges and urgent
issues affecting NAFTA partners. Leaders discussed bordaitgesnud competitiveness in
North America.

The trilateral meeting took place amidst a backdrop of bilateradions affecting
U.S.-Canada and U.S.-Mexico relations, including the following.

. U.S.-Canada RelationsCanada announced that the country would not
participate in the U.S. missile defense program, and trade esspuéer
softwood lumber and beef continue to irritate U.S.-Canada relations.

. U.S.-Mexico Relations:The Fox Administration has been strongly
criticized on human right law enforcement and border enforcemeny (dru
trafficking and corruption). In addition, Mexico is irritated bydbanti-
immigrant initiatives, such as the Minute Man Initiatfe.

The agenda for the March meeting focused on trilateral issulest than the bilateral
disputes. Leaders agreed that security and prosperity ohtiteins are mutually dependent
and complementary.

3 Initiative of the southwestern state of Arizongdlving volunteers trying to spot illegal immigrant
and report them to the Border Patrol.
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NAFTA Leaders Announce Security and Prosperity Partnership of Noth

America

In a joint statement North America Leaders announced the isktakBht of the
“Security and Prosperity Partnership of North America”.

As part of the initiative, North America leaders agreed teater a set of 12
ministerial-level working groups to discuss measurable and achiegaale and to identify
concrete steps to achieve these goals. The ministerialvievking groups will report their
findings in a 90-day period. The North American leaders will revileg results of the
working groups after 45 days, and the working groups will report agien sak months of

evaluation.

We highlight below some of the goals of the Security and Prbgpgtartnership of

North America:

a)

b)

c)

d)

)

h)

Advance a common prosperity framework to promote growth,
competitiveness and quality of life

Ensure compatibility of regulations and standards and eliminate
redundant testing and certification requirements to minimize barriers

Enhance North America competitiveness by promoting cooperation i
sectors such as autos, steel and other sectors identified through
consultations

Strengthen North America’s energy markets to increalsble energy
supplies for the region’s needs and developments

Improve North America’s markets access systems ankl wwaard the
freer flow of capital, goods and people

Develop North America’s human capital by expanding partnerships i
higher education, science and technology

Liberalize the requirements for obtaining duty-free treatmender
NAFTA, including the liberalization of rules of origin, to lower the
transaction costs of trade.

Enhance North American people’s quality of life by workingetber to
improve the environment, food safety and health.

The trilateral declaration is the first step North Ameridaaders have taken to
advance border security and economic prosperity in a new erarofiser and global

competition.

Il. Tri-national Think-Thank Urges Creation of New North American Comm unity

On March 14, the Independent Task Force on the Future of North Amelgeged a
report that proposes the creation by 2010 of a community that enheswéys prosperity
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and opportunities for NAFTA partners. The Task Force israational think-tank sponsored
by the Council on Foreign Relations in association with the Mex{@auncil of Foreign
Relations and the Canadian Council of Chief Executives.

Former Canadian Deputy Prime Minister John Manley, former MexiEinance
Minister Pedro Aspe and former Governor of Massachusetts andtakgsUS Attorney
General William Weld, lead the Task Force.

The report highlights three common challenges NAFTA partnermeirgy that could
impact the commercial relationship:

a)
b)

c)

Shared security threats;
Shared challenges to enhance North America competitiveness; and

Shared interest in broad-based development.

The report recommends the following:

1.

Implementation of @North American Advisory Council to convey
energy and ideas for a North America annual leaders summit.

A Tri-national Border Action Plan for Border Management that
involves:

Harmonization of policies that apply to nationals of non-NAFTA
countries and the creation of a North American border pass to allow
smoother travel for legitimate travelers

Establishment of pre-clearance procedures at all major entry points

Expansion of border infrastructure and agreement on a joint border
infrastructure management

Creation of a trilateral environment of trust that enhances law
enforcement cooperation and expands defense cooperation.

Adoption ofa common external tariff on a sector-by-sector basis and
establishment ofa permanent dispute settlement structurethat
enhances the North America region’s ability to compete.

Stimulation of economic growth in Mexico by establishment Wbeh
American Investment Fund for infrastructure and human capital
investment that improves the region’s future competitiveness.

Development of aorth American energy and natural resource
security strategy.

Creation of &North America educational-exchange network.
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The Task Force could stimulate debate and encourage the ensergéna
constituency that would drive a new North America agenda.

OUTLOOK

The United States is pushing for the need to strength cooperatimstagarorism,
drug-trafficking and illegal immigration. Additionally, there asperception that after 11
years, NAFTA needs to be reenergized. NAFTA partners reo®dhat, despite bilateral
tensions, there are many areas of trilateral cooperation to pursue.

NAFTA partners will establish a set of ministerial workingups to identify sectors
in which they can collaborate to deepen integration and obtain full adeaof trilateral
cooperation. NAFTA partners agreed on cooperative measures tosadbadienges and
urgent issues, and leaders will evaluate recommendations matte bydependent Task
Force on the Future of North America.
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MULTILATERAL

Appellate Body Rules US Cotton Subsidies Inconsistent With WTO
SUMMARY

The WTO Appellate Body has ruled that U.S. cotton subsidiest®itite obligations
of the United States under the Agreement on Agriculture and the Agreement on Salogldies
Countervailing Measures (SCM Agreement). The Appellate Body fabad the U.S.
subsidies caused "serious prejudice” to Brazil. The U.S. measisesviolated the
WTO prohibitions against export subsidies and import substitution subsithdsed, the
Appellate Body ruled against the United States on virtually every majoplietee issue.

l. U.S. Subsidies Fail to Qualify as Exempt "Green Box" Measures under "Rece
Clause"

Both the Appellate Body and Panel determined that the conditionsitset the so-
called “Peace Clause” in Article 13 of the WTO Agreement gricilture had not been met,
and thus the U.S. measures were not exempt from Brazil's dedlamnder the SCM
Agreement.

The Peace Clause provided that during the nine-year "implemenpaicod” that
began in 1995, certain domestic support measures and export subsidiesiciatuee
products were exempt from challenge, as long as certain préoasdvere met. During this
period, if all of the conditions of the Peace Clause were ladfilthe agricultural subsidies
were exempt from being challenged in WTO dispute settlem@&mazil argued that the
United States had not complied with the conditions in the Peace Clause, and ¢fatdlibe
exemption did not apply. Both the Panel and the Appellate Body agide&nazil on this
critical threshold issue.

Article 13(a) of the Agreement on Agriculture protected so-callgeen box"
measures. It provided, among other things, that domestic support esetmirmet all of
the conditions for "green box" support were exempt, during the impletoenperiod, from
being challenged as "actionable subsidies” under the SCM Agneermbe Appellate Body
agreed that certain U.S. subsidies (production flexibility contpegtments and direct
payments) failed to meet the conditions provided for in Article 13, lzev@éfiore could not be
considered as valid "green box" measures.

In order to qualify for the "green box" exemption, the measurdddiae limited to
"decoupled income support”, i.e., the amount of the payments could not teel teld'the
type or volume of production...undertaken by the producer...." The Appellatef@oaty that
the U.S. payments were not "decoupled”, and therefore were notcetdittee exempted as
"green box" measures. Therefore, the "Peace Clause” did nottpituese U.S. measures
from challenge under the SCM Agreement.

In addition, Brazil argued that the U.S. domestic support measureotdwbmply
with a key condition of the Peace Clause, that "such meadoremt grant support to a
specific commodity in excess of that decided during the 1992 magkgsiar.” The United
States argued that "support to a specific commodity" meant "predactfic support”, i.e.
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support targeted to a specific commodity rather than made avditablegh a more general
subsidy program.

The Appellate Body rejected this argument, saying that "suppor specific
commodity" is broader than "product-specific support.” In the vieth@fAppellate Body,
there would be "support to a specific commodity" as long as thaseawdiscernable link"
between the measure and the specific commodity concerned. Apphyingest to the
impugned U.S. measures, the Appellate Body concluded that the U.S. paygremied
support to a specific commodity, cotton. Moreover, the U.S. domasgijgog measures
granted support to cotton in excess of that decided during the 1992 marketing year.

Il. Actionable Subsidy Claim May Arise Where there is "Serious Prejidice"

The Appellate Body then turned to Brazil's SCM claims. Marof the SCM
Agreement sets out the disciplines applicable to actionable sihsiliigcle 5 provides that
“[nJo Member should cause, through the use of any subsidy...adversis &ffehe interests
of other Members...." Article 5(c) lists, as one such advefsetgfserious prejudice to the
interests of another Member." Article 6.3(c), in turn, states'd#eaious prejudice” may arise
where "the effect of the subsidy" is "significant price suppression...irathe market."

A. "Same Market" Can Include World Market

Before examining whether the effect of U.S. subsidies wagnifgiant price
suppression...in the same market," the Appellate Body first hddtéomine the meaning of
the term "same market." The United States argued thaitirase required the identification
of a particular domestic market of a Member. By contrast, Baagued that the term could
encompass an individual country, region, or a world market.

The Appellate Body agreed with the Panel that the draftetseo5CM Agreement
did not intend to confine the market to be examined to any partia@ar dt said that the
ordinary meaning of the word market "neither requires nor exsltide possibility of a
national or a world market." Consequently, the Appellate Body conchidé¢dwo products
may be "in the same market" even if they were not necessaid at the same time and in
the same place or country. The Appellate Body said that ifavabe complaining party to
identify the market where it alleged significant price supprassand to establish that this
market existed. Depending on the facts of the case, the "sarkethwould be the "world
market."

B. Significant Price Suppression: "No Legal Error in Panels Causation
Analysis"

The Panel had cited "four main, cumulative grounds” why it beli¢atia causal
link existed between the U.S. subsidies and the significant price suppression:

. The United States exerts a substantial proportionate influendee imvarld
upland cotton market, flowing from the magnitude of U.S. production and
export of cotton;

. Several U.S. subsidies are directly linked to world prices fdorpthereby
insulating U.S. producers from low prices;
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. There was a "discernable temporal coincidence" of suppressed nvarket
prices and the price-contingent U.S. subsidies; and

. There was credible evidence on the record concerning the divergenesietw
the U.S. total costs of production and revenue from sales of cottorhe In t
view of the Panel, this supported the proposition that U.S. cotton producers
would not have been economically capable of remaining in production had it
not been for the subsidies, and the effect of the subsidies waswolalb.
producers to sell cotton at a price lower than would otherwise beegs
necessary to cover their total costs.

On the basis of these four factors, taken together, the Panel fourthdieawas a
causal link between the U.S. price-contingent subsidies at issuthargignificant price
suppression. However, the Panel found that no such causal link had beashestdbi the
non-price contingent subsidies.

The Appellate Body noted that causation requirements are not exgresaded for
in an examination of serious prejudice under Articles 5(c) and 6t8eco$CM Agreement,
and therefore a panel had "a certain degree of discretion"|@cting an appropriate
methodology for determining whether the effect of a subsidy rsfisignt price suppression.
At the same time, the Appellate Body said that it was nacg$s ensure that the effects of
other factors on prices were not improperly attributed to the challenged ssbsidi

The Appellate Body reviewed the four factors relied upon by timelPand upheld
the Panel's causation determination. The Appellate Body's dirahnthis issue derived in
large part from its reluctance to second-guess the Panel amlféssues. The Appellate
Body stressed that "unlike in certain other instances under th® Wjfeements, a panel
conducting an analysis under Article 6.3(c) is the first triemofd, rather than a reviewer of
factual determinations made by a domestic investigating awthiorfor this reason, the
Appellate Body underlined "the responsibility of panels in gathenmbaaalyzing relevant
factual data and information in assessing claims under Article)6r8(order to arrive at
reasoned conclusions.” The Appellate Body chided the Panel for onitlipg a more
detailed explanation of its analysis of the complex facts and egonanguments.
Nonetheless, in light of the Panel's extensive review of the volumaadsntiary record, it
said that it found "no legal error in the Panel's causation analysis."

C. Determining Effect Of The Subsidy: A "Precise, Defitive
Quantification" is Not Required

The Appellate Body stated that the text of Article 6.3(c) didstatie explicitly that a
panel needed to quantify the amount of the challenged subsidy. Howews@ammning
whether "the effect of the subsidy" is significant price suggiom, ultimately constituting
serious prejudice, the Appellate Body said that a panel would nesxhsader the effect of
the subsidy on prices. It added that the "magnitude of the subsidy" wapa@iant factor in
this analysis, as a "large subsidy that is closely linked itegpof the relevant products is
likely to have a greater impact on prices than a small subsatyis less closely linked to
prices." Similarly, "the smaller the subsidy for a given prodtne smaller the degree to
which it will affect the costs or revenue of the recipient, andsthaller its likely impact on
the prices charged by the recipient for the product.” Howekersize of the subsidy was
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only one factor that could be relevant in determining the effediseo$ubsidy, and a panel
needed to take into account "all relevant factors."

The Appellate Body rejected the U.S. argument that the methodologidise
countervailing duty section of the SCM Agreement provided "relevantegt” for the
interpretation of Articles 5(c) and Article 6.3(c). The AppelBtgly reasoned that under the
countervailing duty provisions of the Agreement, the amount of the sulbsigst be
calculated, because countervailing duties cannot be levied in eatdisat amount. By
contrast, under the serious prejudice provisions of the Agreemengrttegly envisaged is
withdrawal of the subsidy, or removal of the adverse effects. Appellate Body said that
such a remedy "is not specific to individual companies" but "tatpe effects of the subsidy
more generally." Therefore, there was no need for a "prgoetification of the subsidies
at issue."

The Appellate Body concluded that in a claim under Article 6.3(pareel "should
have regard to the magnitude of the challenged subsidy and itenstep to prices of the
product in the relevant market when analyzing whether the efféloe subsidy is significant
prices suppression.” It acknowledged that in many cases, ibendifficult to decide this in
the absence of such an assessment. However, it stressed tpetcise, definitive
guantification of the subsidy is not required.”

lll.  "World Market Share": Appellate Body Declines to Rule

Article 6.3(d) states that "serious prejudice” may alsceanibere the effect of the
subsidy is "an increase in the world market share" of the suingjdizember in a particular
subsidized primary product.

The Panel rejected Brazil's argument that the phrase "workketrghare” referred to
the world export market, and accepted the U.S. view that it encoadpalsonsumption of
upland cotton, including consumption by a country of its own cotton produciiba.Panel
stressed that the actionable subsidies disciplines of the SCékmgnt were not limited to
export subsidies, but rather related generally to subsidiesffieat production. The Panel
said that this included subsidies that may incidentally fakglita promote exportation, as
well as subsidies that promote production itself, whether or not etiportof such
production necessarily resulted.

Therefore, the Panel read the phrase "world market sharehanaer that took into
account both production and export. Accordingly, the Panel found that thee phivarld
market share" referred to "the share of the world maggtied by the subsidizing Member
of the product concerned.” As Brazil's arguments focused on whatathel Palled a
"different and erroneous" legal interpretation of the phrase, thd Saddahat Brazil had not
established a violation.

The Appellate Body declined to rule on Brazil's cross-appeal omstue, saying that
a ruling under Article 6.3(d) would not impose any additional obligatmmghe United
States regarding implementation, and there was thus no "compelling reasthie” Agpellate
Body to decide this issue.
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A. Serious Prejudice to Sub-Saharan Africa: Appellate Body “Mt in a
Position to Accede to Benin and Chad’s Request”

The Appellate Body similarly declined to make a finding thead third party sub-
Saharan African cotton exporters, Benin and Chad, also sustained serious @aguiesult
of the U.S. increase in world market share. These two Afiecaintries argued that if the
Appellate Body were to find that the United States increasedvarld market share of
exports under Article 6.3(d), then a logical corollary of that must be that thendr&ased its
market share at the expense of other Members. There were undisgmitedrf the record
that Francophone Africa (including Benin and Chad) had suffered a 2fj®4rdexports over
the same period in which the U.S. world export share for cotton haghgezt sharply. Benin
and Chad argued that this provided a sufficient factual basis éoAfipellate Body to
conclude that, at a minimum, Benin and Chad had indeed lost market shtheeUnited
States, and had therefore suffered serious prejudice within the meaninglef A&(d).

The Appellate Body did not accede to this request, reasoninddlgatve do not find
it necessary to rule on Brazil's appeal regarding the irttn of the phrase 'world market
share' in Article 6.3(d), we therefore are not in a position todecte Benin and Chad's
request to complete the analysis and to find that, in addition tol,B8@nin and Chad also
have suffered serious prejudice to their interests in the serdg@adés 6.3(d) and 5(c) of the
SCM Agreement."

IV.  U.S. Violation of Rules on Import Substitution Subsidies

Article 3.1(b) of the SCM Agreement prohibits import substitutiobsslies, i.e.,
"subsidies contingent...upon the use of domestic over imported goods." fg¢leh&a found
that the U.S. "user marketing" or so-called "Step 2" paymentdentiae use of U.S.
domestically-produced cotton a condition for obtaining the subsidy,oiatiin of Article
3.1(b). The United States argued on appeal that Article 3.1(b) 8GMeAgreement did not
apply to payments that were consistent with the domestic supportioedaommitments
under the Agreement on Agriculture. The Appellate Body rejebiedrtterpretation, saying
that although Members may provide domestic support that is consistertheir reduction
commitments under the Agreement on Agriculture, they must comphytiagir other WTO
obligations, including the prohibition against import substitution subsidies.

V. U.S. Violation of Rules on Export-Contingent Subsidies

Article 9.1 of the Agreement on Agriculture provides that exportidigsssubject to
reduction commitments include subsidies "contingent on export perforhanbe. United
States asserted that its "Step 2" subsidies should not be codsi&derxport-contingent,
because they also provided payments to domestic users. The Appeliiyteeiected this
argument, stressing that "the fact that the subsidy is also available tatidamess of upland
cotton does not 'dissolve' the export-contingent nature of the Steprizpis to exporters.”
Thus, the Step 2 payments were found to violate the prohibited expodysdisiiplines of
both the Agreement on Agriculture and the SCM Agreement.

VI.  Export Credit Guarantees: Appellate Body Divided over Discipline

The United States argued that Article 10.2 of the Agreement anulgre exempted
export credit guarantee programs from export subsidy disciplines. Arficeprovides that:
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Members undertake to work toward the development of internationgligea
disciplines to govern the provision of export credits, export creddrantees or
insurance programmes and, after agreement on such disciplines vitepeaport
credits, export credit guarantees or insurance programs only in confornéyvitie

The (two-person) majority view in the Appellate Body was thist provision did not
currently exclude export credit guarantees from the export dyuldisciplines of the
Agreement on Agriculture. They said that Article 10.2 did not inclugeess language
indicating that it was intended as an exception, nor did it eXprstsge that the application
of export subsidy disciplines to export credits or export credit guaranteédefased.”

One unnamed Appellate Body member dissented, arguing that a itspeoifision
that calls on Members to 'work toward the development' of discipsitneagly suggests to
me that disciplines do not yet exist." The dissenting opinionesspd the view that export
credit guarantees, export credits and insurance programs arerresttly subject to export
subsidy disciplines.

VII. Brazil's "Threat" Claim Not Accepted

Article 10.1 of the Agreement on Agriculture is the so-calledi-g@intumvention”
provision. It provides in part that:

Export subsidies not listed in paragraph 1 of Article 9 shall noppkea in a manner
which results in, or whiclihreatens to lead to, circumvention of export subsidy
commitments.... [emphasis added]

Brazil had argued that a number of the U.S. measures posed at 'whreerious
prejudice” under the SCM Agreement and the GATT. In Brazil's ,viee U.S. subsidies
threatened to cause serious prejudice to Brazil's interests dteng003 through 2007
marketing years, including the threat of significantly suppressed cottos,gheghreat of an
increasing U.S. share of the world market for cotton, and thatttirat the United States
would continue to have more than an equitable share of world export trade.

The Appellate Body said that "based on its ordinary meaning, theehhreaten[] to
lead to...circumvention' would imply that export subsidies are appliednranner that is
likely to' lead to circumvention of a WTO Member's export subscdmmitments.
Furthermore, we observe that the ordinary meaning of termténteafers to éikelihood of
something happening; the ordinary meaning of 'threaten' does not carseise of certainty
[original emphasis]." For this reason, the Appellate Body owemirtiie Panel's interpretation
of the phrase "threatens to lead to...circumvention” as requiring rfeanditional legal
entittement” to receive the export subsidies as a condition fanding of threat of
circumvention.

However, the Appellate Body said that it was not persuaded bgrthenents put
forward by Brazil that the U.S. export credit guarantee progracere applied in a manner
that threatened to lead to circumvention of U.S. export subsidy caments. It said that
"the fact alone that exports of certain products are eligslexXport credit guarantees is not
sufficient to establish a threat of circumvention.” Thereforgh(wodified reasoning), it
upheld the Panel's finding that Brazil had not established that et eotedit guarantee
programs were generally applied to scheduled agricultural products (o#meone product,
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rice) and other unscheduled products in a manner that threatenad to l@rcumvention of
U.S. export subsidy commitments.

VIIl. Procedural Issues

Expired measures can be challenged:The United States argued that expired
measures could not be included in a request for consultations or a regueganel. The
Appellate Body disagreed, saying it would not advance the purposenstiltations to
exclude automatically "measures whose legislative basishanag expired, but whose effects
are alleged to be [currently] impairing the benefits accruing to the tagg&$ember under a
covered agreement.” If the effect of the expired measuraimenh in dispute following
consultations, the complaining party could request a panel to examin€lhis was
particularly important in subsidies cases, because "[i]f expinedsures underlying past
payments could not be challenged in WTO dispute settlement procgedingould be
difficult to seek a remedy for such adverse effects."

Panels should not consider what happens in consultation§he United States
argued Brazil's Panel Request had expanded the product scope oflésgento include
other products, in addition to cotton. The Appellate Body found that the stefpre
consultations did in fact include other agricultural commodities. Merwyet expressed its
disapproval of the fact that the Panel "looked first at what Bgtippened in the
consultations." The Appellate Body recalled that consultation anéidential, and are
without prejudice to the rights of Members in further proceedingwreover, there is no
public record of the consultations, and the Appellate Body noted plaaties will often
disagree about what, precisely, was discussed.” At the samagit reaffirmed its earlier
rulings that there need not be a "precise and exact identityebptthe measures that were
the subject of consultations, and the measures identified in the panel request.

The decision of the Appellate Body Wnited Sates - Subsidies on Upland Cotton
was released on March 3, 2005. The appeal was heard by Merit Janibed States), Luiz
Baptista (Brazil) and A.V. Ganesan (India).

OUTLOOK

The Appellate Body decision in this high-profile and contentious dispuetremely
important for both commercial and legal reasons. Moreover, it pvibbably have
implications for current negotiations in the Doha Round on agricultural reform.

As a commercial matterthe Appellate Body has ruled against a multi-billion dollar

U.S. subsidy program that has consistently distorted world cottoaspri@dlthough this
complaint was brought by Brazil, the ruling against U.S. subsidikd@nefit all cotton-
exporting WTO Members, including the fragile economies of sub-Sakfreca. Indeed,
according to uncontradicted evidence before the Panel, the subsidiebyptie United
States to its relatively prosperous 25,000 cotton farmers exbeedntire gross national
income of virtually every cotton-exporting country in West and Gérfrica. All such
countries would gain substantially from the removal or the diminutioth@fmassive U.S.
subsidies.

As a legal matterthe Appellate Body's decision has clarified a number of the key
disciplines under the SCM Agreement, particularly for actionablesidies. TheCotton
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decision can be used as a precedent to challenge the subsihdsnet just agricultural
subsidies - of the United States, the EU and other WTO Members.

Probably the most important aspect of the Appellate Body's deassnits ruling
that serious prejudice claims do not require a "precise quatihi® of the amount of the
challenged subsidies. The Appellate Body said that a paneldshawve regard to the
"magnitude” of the subsidy, and its relationship to prices in th&enasut that a "precise,
definitive quantification of the subsidy is not required.” This mehat successful serious
prejudice claims will be significantly easier than if theakbenger had to identify the exact
amount of the subsidy.

At the same time, the standard set out by the Appellate Btayt a Panel should
have regard to all relevant facts, including the "magnitude" of thedsubss somewhat
nebulous. In future cases, it may be difficult to predict with oegtawhich subsidy
programs, or unquantified payments, would be of a sufficient "magnitude"donselered
as WTO-inconsistent.

In the Cotton case, the Panel had an ample evidentiary basis on which it cowddt,in f
have calculated the amount of the impugned subsidies. Although thdlafgody has
made clear that quantification is not required, future Panels reggrtheless choose to
guantify the subsidy, where it is possible to do so, as evidencehthahagnitude of the
subsidy rendered it WTO-inconsistent.

This decision included a dissenting opinion, the first such dissen¢ inistory of the
Appellate Body. The dissent related to one specific issue hethekport credit guarantees
programs were currently subject to export subsidy disciplines. Appellate Body has
traditionally sought to avoid dissenting opinions, out of concern thatsandisould detract
from the overall authority of the decision. In the present caseshbd dissent on this
discrete issue does not, in fact, diminish the clear and convincimg rofl the Appellate
Body on the WTO-inconsistency of the U.S. subsidies.

The emergence of a dissenting opinion is another sign of the imgegadicialization
of the WTO in general, and the Appellate Body in particular. sé&isng opinions are of
course common occurrences in many national-level appeal courtweokér, dissenting
opinions can later form the basis for a court to overrule one ofiteredecisions. The
Appellate Body has never expressly overturned one of its desjsalthough this could be
the next step in the evolution of this tribunal.

That said, the Appellate Body will continue to work towards unanimousar@Enn
the future, as it has done in the past. While an informalaggénst dissenting opinions has
now been broken, dissenting views in the Appellate Body will veryylikeanain very much
the exception.

As for the Doha Roundthe decision could have significant implications for ongoing
negotiations on reform of agricultural subsidies, and the work of the Sitbe®mon Cotton.
The decision is likely to pressure the United States to expexfiems in the sector, and
possibly for other Members like the EU that subsidize commoditiekiding cotton.
Coincidentally, the decision was released during the “mini-N&nel” meeting of about 30
trade ministers and senior officials in Mombasa, Kenya. Atrtheting, Brazil and African

Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice.

-50-



WHITE & CASE )
LIMITED LIABILITY PARTNERSH IP Aprll 2005

countries urged the United States — as a sign of commitment Rotired — to eliminate all
subsidies to cotton by the Hong Kong Ministerial this December.

Returning to specifics of th€otton case, the United States must withdraw its
prohibited subsidies by July 1, 2005. Implementation dates for the other violations funder t
actionable subsidies provisions of the SCM Agreement, and the rAgnéen Agriculture)
remain to be determined. However, implementation of this decision e@lldbecome as
contentious as the litigation itself.

For further information, please contact Brendan McGivern in Geneva
(bmcgivern@whitecase.com). Thank you.
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WTO Panel Issues Mixed Decision on EC Regulations Goveng Geographical
Indications

SUMMARY

On March 15, 2005, a WTO Panel released a mixed decision in thengeby the
United States and Australia to EC rules governing so-calledytgpbical indications” (Gls).
Gls identify a product with a particular region, such as Floadmges, Parma ham, or
Darjeeling tea.

The Panel ruled that the EC Regulation on Gls violated the natioratiment
obligations of the EC under the WTAyreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS), largely because it accorded national treatment onlyreci@ocal
basis. However, the Panel rejected the portion of the complaind loaséhe trademarks
provisions of TRIPS. Although the Regulation was found to violate WiB@emarks
disciplines, it was nevertheless saved as a “limited exception” to traklegtas.

ANALYSIS

WTO Panel Releases Mixed Decision on EC Rules Governing Geographical
Indications

On March 15, 2005, a WTO Panel released a decisidauoopean Communities -
Protection of Trademarks and Geographical Indications for Agricultural Products and
Foodstuffs, following a challenge by the United States and Austfalia.

The Panel's report was divided into two main parts: national tesdtnand
trademarks. Under the national treatment disciplines of TRIPS; ®4A€O Member
is required to accord to the nationals of other Members “treatmel@sadavourable than
that it accords to its own nationals with regard to the piriotecof intellectual
property.” Under the challenged EC Regulation, the availability okptioin within the EC
for Gls located in third countries was contingent on the third cowgiting “guarantees
identical or equivalent” to the EC. The Panel rejected the notionntiainal treatment
obligations can be conditioned on reciprocity, and had little difficutil finding these
provisions of the EC measure to be WTO-inconsistent.

The Panel also agreed that the EC Regulation violated theseseckrademark rights
provided for in TRIPS with respect to the *“coexistence of Glsth wprior
trademarks.” However, the Panel ruled that the EC measure cojdtified as a “limited
exception” to the rights conferred by trademark. Therefore, thipaf the EC Regulation
was ultimately upheld.

24 \WT/DS174/R
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I. Panel Rules That EC Rules Violate National Treatment Obligations undr WTO

A. Availability of Intellectual Property Protection: “Equivalence and
Reciprocity” Conditions Violate National Treatment Obligations

The impugned EC Regulation contained two sets of procedures fadisgation of
Gls for agricultural products and foodstuffs, depending on whether thesnain the
geographical areas were located inside or outside the EC. Tiet &mreed with the
complainants that the availability of protection within the EC fds ®&cated in third
countries was contingent on the third country giving “guaranteesigdent equivalent” to
the EC, and the willingness of the third country to provide protection Velgmt” to that
available in the EC. Indeed, the Panel quoted a statement BECthe the TRIPS Council
that “the EC register on Gls for foodstuffs does not allow tigestration of a foreign Gl
unless it is determined that a third country has an equivalent ipraeal system of Gl
protection.” The Regulation also provided that the European Commission ceialthine
whether a third country “satisfies the equivalence conditions.”

Article 3.1 of TRIPS provides in part that each WTO Membertmagsord to the
nationals of other Members “treatment no less favourable thantthatords to its own
nationals with regard to the protection of intellection property.” Phael noted that this
obligation applied to “nationals” and not products. It also statedtitgaptovision required
the “effective equality of opportunities” between EC nationals &ednationals of other
WTO Members with regard to the protection of intellectual property rights.

Applying this test, the Panel found that the EC Regulation modifiedeffective
equality of opportunities to obtain intellectual property protectiormio ways. First, Gl
protection was unavailable under the Regulation for geographe=s ar third countries that
the Commission had not recognized as providing equivalent protectiorcondeGl
protection could become available under the Regulation if the thindtrgoeither entered
into an international agreement with the EC, or satisfied theValguice conditions.” In the
view of the Panel, both of these conditions represented a signifadahtional hurdle” in
obtaining Gl protection that did not apply to geographical areateleethin the EC. The
Panel added that the “significance of the hurdle” was reflerteithe fact that no third
country had either entered into such an agreement, or satisfied the equivalencensonditi

The Panel examined what it called the “fundamental thrust arettefof the
Regulation and concluded that the equivalence and reciprocity conditoodify the
effective equality of opportunities” to the detriment of thosehwig to obtain intellectual
property protection in respect of geographical areas in third casintiibe Panel said that
this was constituted less favourable treatment. The Panel alstegdo the close link
between nationality, on the one hand, and residence and establishment, on the other.

Therefore, with respect to the equivalence and reciprocity congitithe Panel
concluded that the EC Regulation accorded to nationals of other Metrdagrsent less
favourable than that it accorded to EC nationals, in violation of Article 3.1 of TRIPS.
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B. Violation of GATT National Treatment Obligations: EC Regulation
“Formally Discriminates” Against Imports

The Panel also found that the Regulation violated the national treatbigyations of
the EC under GATT Article Ill:4, which provides that imported prodtsisll be accorded
treatment no less favourable than that accorded to like products of national origin.”

The Panel reaffirmed that the protection of names of products @tber WTO
Members was contingent on satisfaction of certain conditions of egqnosnd reciprocity
that did not apply to the names of products from the EC. Therefor@atied concluded that
the Regulation “formally discriminates” between imported produstSEEC like products, in
breach of GATT Article 111:4.

C. Application Procedures: “Extra Hurdles” are WTO-Inconsistent

The Panel found that the application procedures for Gl protectiorbadsched the
obligations of the EC under Article 3.1 of TRIPS and Atrticle Il:4 of GATT.

Under the Regulation, any application relating to a Gl within tGenkay be filed
directly with an EC member State. However, an applicatiotingléo a Gl located in a third
country cannot be filed directly, but must be filed with its own gowvent. If that third
country government considers that the requirements of the EC Regulave been met, it
forwards the application to the European Commission. The Panel notechdea EC law,
each EC member State was obligated to establish applicatiordpresdor the purpose of
the Regulation, to examine applications for Gl registration, antheifapplication were
justified, to forward it to the Commission. By contrast, a thiodntry government is of
course under no obligation under EC law to examine an applicationrangmit it to the EC.

The Panel said that applicants for Gls in third countries treesifan “extra hurdle”
that applicants in the EC did not face. Each such “extra hurdledrding to the Panel,
“significantly reduces the opportunities available to the natioofatdher WTO Members in
the acquisition of rights under the Regulation below those availdbleEC nationals.
Therefore, the Regulation accorded to the nationals of other WTCbbtertreatment less
favourable than that accorded to EC nationals, inconsistently with TRIP$&Axtic

D. EC Defence of “Necessity” Rejected

The Panel found that insofar as the Regulation required examinatidraaschission
of applications by third country governments, it accorded less fableurtreatment to
imported products than to like domestic products, in violation of GATTclertil:4. The
Panel rejected the EC argument that its measure wasgdsirider GATT Article XX(d) as
“necessary" to secure compliance with GATT-consistent.laWse EC had argued that the
requirements of examination and transmission of applications lay¢buntry governments
secured compliance with the Regulation. However, Article XX(d) aplylies to measures
that are necessary to secure compliance with Gédanbistent laws. As the Panel had
already found the Regulation to be GAitonsistent, the EC could not avail itself of the
defence under Article XX(d). The Panel also stated that “ios clear to what extent
examination by governments, including third country governments, comsilbatsecuring
compliance with the conditions for registration.”
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E. Objection and Inspection Procedures also Violate National Batment
Obligations

The Panel found that the procedures relating to the verificatiortransimission of
objections were also WTO-inconsistent. EC nationals have a direghs to object to a
registration, while non-EC nationals have to file an objection witlathkeorities of the third
country. The Panel ruled that objectors in third countries faced arietktea hurdle” in
ensuring that the authorities in their own countries forward the aljeict the Commission.
The Regulation therefore accorded to the nationals of other Meniess favourable
treatment than the EC’s own nationals, inconsistently with Article 3.1 of TRIPS.

The EC Regulation also requires EC member States to ensurdnsipaction
structures are in place. One of the conditions for the regmstrat Gls located outside the
EC is a declaration by the third country government that inspestrontures have been
established. If the third country government does not establish suclktiospg@ocedures,
the Gl located outside the EC cannot be registered with the Commission.

The Panel said that applicants for Gls in third countries therefid not have a right
to the availability of protection and application procedures provided tacaptd for Gls
located within the EC. This “extra hurdle” accorded less favoartabhtment to nationals of
other WTO Members, in violation of the obligations of the EC under Article 3.1 of TRIPS.

The inspection procedures were also inconsistent with the GATT.Pahel recalled
that non-registration of Gls would lead to a “failure of the prodinota those third countries
to obtain the benefits of registration” set out in the Regulatioheréfore, the Regulation
accorded less favourable treatment to imported products thaketaldimestic products,
inconsistently with GATT Article ll1:4.

The Panel rejected the EC’s argument that the Regulation’s jorowia inspection
could be justified under GATT Article XX(d), largely for thamse reasons noted above.
Article XX(d) related to securing compliance with GATT-cotesig laws, but the Regulation
had already been found to be GATT-inconsistent. The Panel also founbetié¢gulation
could not be considered as “necessary” under Article XX(d), bec@ésEr-consistent
measures were available to secure compliance. The Panel Imatéad other areas, such as
technical regulations, exporters may have inspections conducted ythetified bodies
within the EC, or by bodies located outside the EC through mutcadjméion agreements.
By contrast, the EC Regulation on Gls required the participation @rgments. The Panel
stated that the EC had not explained “what aspect of Gl protetstinguishes it from these
other areas and makes it necessary to require government participation.”

lll.  Panel Rules That EC Rules Do Not Violate Trademark Disciplinesinder WTO
A. Provisional Violation of Trademark Disciplines of TRIPS

The complainants argued that the EC Regulation violated Article 16TR&S
because it did not ensure that a trademark owner may prevent @asstloat would result in
a likelihood of confusion with a prior trademark. Article 16.1 provides ttheatowner of a
registered trademark has the exclusive right to prevent allphnties not having the owner’s
consent from using identical or similar signs for goods “whichideatical or similar to
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those in respect of which the trademark is registered where seclwadd result in a
likelihood of confusion.”

The Panel made a number of critical threshold determinations e trelatively
narrow scope of the impugned provision. It found that:

. The provision required Gl registration to be refused where it wouftdixe
to mislead the consumer as to the true identity of the product.”Pahel
stressed that, “[t]his is limited to liability to misleadtas single issue,
and not with respect to anything else.”

. The provision prohibited registration “in light of a trade mark’s refputaand
renown and the length of time it has been used.” Thus, as the Pakl note
the scope of the provision  was “limited to a subset of trademarks vasich,

a minimum, excludes trademarks with no  reputation, renown, or use.” It
did not prevent the registration of a Gl on the basis that its use would affect
any prior trademark “outside that subset.”

. The standard in the provision that registration would “mislead the consisme
to the true identity of the product” was “intended to apply to a namrow
set of circumstances than the trademark owner’s right to preventthas
would result in a likelihood of confusion.”

Turning to Article 16.1, the Panel ruled that “Members are requiretake available
to trademark owners a right against certain uses, includingags@<s1” and the Regulation
“limits the availability of that right.”

B. EC Violation Of Trademark Upheld As “Limited Exception”

The Panel accepted the EC’s argument that this portion of thed®egutould be
justified as an exception under Article 17 of TRIPS. Article I¥idles that “Members may
provide limited exceptions to the rights conferred by a trademady as fair use of
descriptive terms, provided that such exceptions take account ofitidee interests of the
owner of the trademark and of third parties.” The Panel consideseddfeénce within the
context of what it called the “regime of coexistence” between Gls andtfademarks.

The Panel noted that the term “limited exceptions” in TRIPSckrtl7 “emphasizes
that the exception must be narrow and permit only a small diminotioghts.” In the view
of the Panel, there were a number of reasons why the EC Regutadi this test. The Panel
stated that “it curtails the trademark owner’s right inpees$ of certain goods but not all
goods identical or similar to those in respect of which theetaak is registered.” It
curtailed the trademark owner’s right against certain thirtdgsarbut not “all third parties.”
It similarly “curtails the trademark owner’s right in respect ofaarsigns”, although not “all
signs identical or similar to the one protected as a trademark.”

Thus, the Panel concluded that “not only may the trademark continue tedebus
that the trademark owner’s right to prevent confusing uses isegted except with respect
to the use of a Gl as entered in the Gl register in accoraétités registration.” The Panel
said that the scope of the EC regulation fell “far short” of witath had been claimed by the
United States and Australia. Therefore, the Regulation constitutéichited exception”
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within the meaning of Article 17 of the TRIPS Agreement. Pamel also ruled that the
Regulation took account of the legitimate interests of trademariers and third parties,
including consumers.

Thus, the Panel ruled that although the Regulation was inconsisterancle 16.1,
it was justified as an exception under Article 17. Therefore WH©-consistency of this
portion of the Regulation was upheld.

C. Other Issues

On a number of other claims raised by the United States andakaisthe Panel
either exercised judicial economy, found that a prima facie badenot been made, or
rejected the claims.

OUTLOOK

The panel decision is the first time that a WTO Panel hasl roh the intellectual
property rights of Geographical Indications (“Gls”), which the HRIAgreement defines as
“indications which identify a good as originating in the territofya Member, or a region or
locality in that territory, where a given quality, reputation or otti&racteristic of the good
is essentially attributable to its geographical origin.” Thell@ttual property rights that are
- or should be - accorded to Gls has long been one of the most difficult and contasstiess i
in the WTO, particularly in the ongoing trade negotiations in the Doha Round.

The Panel’'s national treatment analysis is sound, and is comsigtd the broad,
purposeful approach that has been taken by earlier Panels. HowevEartel's ruling on
trademarks is questionable. The EC Regulation confers a posithtetaigse a Gl that, in
certain circumstances, prevents a trademark owner from @rgrdis trademark rights
against a registered GIl. The Panel agreed that the Regulatiated the exclusive
trademark rights provided for in TRIPS with respect to the “cterce of Gls with prior
trademarks.” However, the Panel ruled that the EC measure copldtiied as a “limited
exception” to the rights conferred by trademark. Therefore, thipaf the EC Regulation
was ultimately upheld.

In determining the scope of the “limited exceptions” permittgd’RIPS, the Panel
adopted the test enunciated by the 2G80ada - Pharmaceuticals Panel that the “exception
must be narrow and permit only a small diminution of rights.” AlthatlnghPanel correctly
articulated the test, its application of the law to the EC oreasises doubts. The Panel
stressed that the EC Regulation curtailed the rights of tdenrark owner with respect to
certain goods, third parties, and signs, but not “all goods”, “all thimdiega and “all
signs.” However, the fact that the EC Regulation does not apply insfalhtions does not
necessarily lead to the conclusion that the infringement ofrradeis “limited.” The EC’s
violation of the rights enjoyed by prior trademarks was arguadsilynarrow”, or limited to a
“small diminution of rights.”

One of the difficulties faced by the complainants in this gasethe manner in which
the Panel characterized the scope of the EC Regulation. The Ranel that the EC
measure applied in relatively narrow circumstances, and this wamsigefor its subsequent
ruling that the EC’s violation of trademark was “limited.” Then&l&s determinations on
the scope of the EC law will be considered as findings of fact, whikhcomplicate any
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appeal that may be made by the United States and AustPabaccessful appeal may need
to be premised on the argument that even if the EC law only appli¢se manner
determined by the Panel, the violation of trademark neverthelessbggesd the “small

diminution of rights” permitted under the Agreement.

*k%k

For further information, please contact Brendan McGivern in Geneva
(bmcgivern@whitecase.com). Thank you.
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Mini-Ministerial Meeting in Kenya Sets Targets for WTO Hong Kong Ministerial;
Other Doha Round Negotiations Proceed Apace

SUMMARY

On March 2-4, 2005, ministers and senior trade officials from 30 WT@hes
gathered at a ‘mini-ministerial’ conference in Mombasa, Wein an effort to move
negotiations forward on the Doha Round. Participants indicated thaheb&ngs were
useful in setting a work plan to decide on time frames and modaldreagricultural and
non-agricultural market access (“NAMA”), and to encourage progress in otharatiens.

Meanwhile, Members made some progress on the Doha agenda in Greva
meetings. During the February round of services negotiations, Memiaewed several
new offers and encouraged the tabling of improved offers by the ddadline. Overall,
Members aim to conclude a ‘first approximation of modalities’dgriculture and NAMA
negotiations by the end of July 2005 in order to prepare for the Hong Kaonsgterial
Conference in December 2005.

ANALYSIS

l. Mombasa “Mini-Ministerial” Sets Targets for Hong Kong; Geneva
Meetings Make Progress in Certain Technical Areas

Ministers and senior trade officials from about thirty WTO Membattended a
“mini-Ministerial” conference in Mombasa, Kenya from March 2@05, in an effort to add
political momentum to the Doha Round. Participants at the conference agrdegttieaend
of July 2005, they would aim to define “approximations” on negotiatiruglatities for
agriculture, NAMA and other issues.

Meanwhile in Geneva, the various negotiating groups and working bodies met
recently on agriculture, NAMA, services, trade facilitation, sulmtellectual property and
other matters. We discuss their recent deliberations.

A. Agriculture: Attempt to Define Modalities; Handling the Cotton
Issue

1. AVESs, Sectoral Initiatives, Export Taxes, Gls and Domestic
Support

WTO Members aim to establish outlines on “comprehensive and balanced” medalitie
on agriculture by the end of July. As part of this effort, Btigiis in Mombasa agreed to
focus on technical aspects of converting specific tariffs into YAdorem Equivalents’
(AVESs), or tariffs based on the price of a product. Ministds® agreed to postpone the
decision on whether Members could retain specific tariffs #iteconversion into AVEs. In
addition, they also seek the submission of initial tariff-reducti@icutations by the April
meeting of the Negotiating Group.

During the March Negotiating Group meetings in Geneva, ther Gmbassador
Groser indicated that Members were making good progress towasisaffproximation” of
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modalities by July. At the formal session on March 17, Membacussed “the issues of
interest but not agreed” listed in paragraph 49 of the August 1, 2Qfdiote sectoral
initiatives, differential export taxes and geographical indicesti(Gls). We discuss these
recent deliberations below.

Sectoral initiatives Colombia proposed a sectoral initiative for cut-flowers,
which was supported by Costa Rica, Canada and the United StatetlSTdiso
proposed sectoral initiatives for certain products including pork, beséeoit and
barley. The US indicated that these initiatives aim to achieper cuts in
domestic support and additional market access benefits. Howevea, dndi
Kenya opposed the sectoral initiatives in general.

Differential export taxes Chile proposed that Members bind and reduce export
taxes through a harmonization formula. This is the first tidev&loping country

has opposed export taxes. The EU insisted that export competitiontouenis
should cover all forms of export subsidies, including differential exfaores.

The US agreed that export taxes should be subject to reduction coemtst
Japan acknowledged that export taxes are more transparenimiasts than
export restrictions and prohibitions. Finally, a group of developing cesntri
including Argentina, China, Cuba, India, Indonesia and Malaysia, opposed
reduction of export taxes, arguing that they are legitimatietpolicy instruments.

Geographical Indications'here remains a clear divide betwetamandeurs like

the EU and opponents in relation to the issue of the extensionmbktion to
products other than wine and spirits. The EU proposed extending suchiipnotec
to a limited number of products. Switzerland, on behalf of the G-16, als
supported the extension of Gl protection and proposed to subject Gltpdotec
products to lower domestic support reductions. Contrarily, Austraiosted

by Argentina, the US, Peru, Costa Rica, Chile, Bolivia, Pakistan aumith 3frica,
strongly opposed the inclusion of this item in the agriculture agendangrtpat

it should be discussed in the context of the TRIPS Agreement.

Domestic support At informal technical meetings, Members continued
discussions on domestic support, including how to categorize differentiesunt
support for the purpose of “Amber Box” reductions. In addition, the G-20 group
presented a proposal on Blue Box seeking to prevent “box shifting” &ai.e.
situation in which Members would simply move their Amber Box supptotthe

Blue Box and avoid deeper reductions). Finally, Barbados preseiptoea on
behalf of the Group of 33 developing countries calling for their commplet
exemption from undertaking commitments in relatiodéoninimis support.

In related developments, G-20 ministers also gathered in New Dethig from
March 18-19, in order to develop a joint position on agriculture and posslidy isisues.
Other groups including the Cairns Group will meet at the Minidtenel at the end of
March in Cartagena, Colombia.

2. Cotton: Appellate Body Finding Renews Pressure on the Issue

Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice.

-60-



WHITE & CASE )
LIMITED LIABILITY PARTNERSH IP Aprll 2005

Ministers in Mombasa debated the controversial issue of cotton sspsdiech
became even more prominent due to the timely release of the Ajgp€@late Body decision
on March 3. The Appellate Body upheld the Panel’s ruling agairst ¢btton subsidies.
Brazil, along with West African cotton producing countries Benin, Buarkraso, Chad and
Mali, urged the US to implement the WTO ruling in time for thengl Kong Ministerial.
Ministers agreed that the issue, including trade and developmentsasgbewld continue to
be coordinated within the Subcommittee on Cotton. We discuss belovutiteame of the
Subcommittee meeting in Geneva on March 22.

* Work Program Members agreed on a work program that reflects the August 1,
2004 decision as it relates to cotton and agriculture. This woNvalllembers to
focus on more substantive aspects of the ongoing Doha talks.

» Agriculture Negotiations The chairperson, Ambassador Tim Groser of New
Zealand, reported on the status of the agriculture negotiations;ufsly as
relevant to cotton. He noted that the recent G-20 Ministerial Eaida also
referred to cotton. Benin, Rwanda (on behalf of the African Groupyantbia
(on behalf of the least-developed countries) said that they look foramard
substantive progress in the ongoing negotiations. The African Group aedounc
that it would submit its own proposals shortly.

» Development AspectsThe International Monetary Fund (IMF) and the United
Nations Conference on Trade and Development (UNCTAD) presentéd the
cotton-related activities. The EU said it would be unable to congriboita
proposed new cotton fund. This statement raised concerns from Benin, Burkina
Faso, Kenya and Senegal.

In general, African ministers and others also insisted that iallplato other
negotiations, a decision or statement on cotton should be included asgartagfreement in
July.

B. Non-Agriculture Market Access (Industrial Goods):
Disagreements Persist on Sectors, Formulas, Non-Tariff Barrier
and Timeframes

1. Key Target Dates Between Now and July

In Mombasa the Chair of the meeting, Kenyan Commerce MimiGtuyi, suggested
that proposals on formula reductions should be submitted by the April rouNAMA
meetings. Indian Commerce and Industry Minister Nath indicated Inllga and other
countries (presumably Brazil and others) would soon table a fottmatavould be based on
Members’ existing tariff structures, and allow for developing aguitéxibility. Participants
also agreed to work towards establishing draft modalities by June, or Julyateste |

2. NAMA Group Reorganizes Work

In an effort to spur NAMA discussion progress, Negotiating Group Chair Ambassador
Stefan Johannesson of Iceland reorganized the NAMA talks in a maimiar to the
structure of agriculture negotiations. In addition to the formaiees held from March 14-

15 and 18, Members convened more detailed discussions in “Room D” meetings (the name of
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a meeting room in the WTO building) — which were open to a maxinofinthree

representatives per delegation. Room D discussions covered topics includingtbhentred
unbound tariffs, the tariff-reduction formula, and the products to lvered by NAMA

negotiations. In addition, Members convened small group (bilateral ankhjgral) meetings
to discuss highly technical issues.

Reportedly, the US and EU are also considering the estabhshohen informal
group similar to the non-group of five countries created last yeamgoculture (which
included Australia, Brazil, the EU, India and the US).

3. New Proposals Tabled on Preference Erosion and Tariff
Reduction Formulas

Members at the March round of NAMA negotiations discussed savanaproposals
addressing issues including the erosion of trade preferences)yentaf unbound tariffs, the
elimination of low tariffs, and special and differential treant for developing countries. As
in past meetings, differences between developed and developing eésuetnain significant
— especially over formulas for reducing high tariffs.

We discuss below some of the recent proposals tabled for the NAMA negotiations:

» Preference erosiomenin, on behalf of the African, Caribbean, and Pacific (ACP)
countries, tabled a proposal demanding that the issue of preferermgdressed
in the NAMA negotiations. The communication attempted to reconcdader
trade liberalization with the needs of countries that stand togiesgly from the
erosion of trade preferences. The paper proposes a formula foratatpudn
“index of vulnerability” to determine which products should receive iapec
treatment while their import tariffs are being reduced. The pedpostlined
criteria for assessing this index: the share of exporgspHrticular product to a
specific preference-granting country; that product's markee shahe importing
country; and the world market share of the exporting country in theigrod he
proposal was criticized by developing countries like Brazil, China and India.

e Tariff reduction Members made proposals on various tariff reduction formulas:

o0 The USsuggested a “dual coefficient” approach, which sets out two efiffer
but simple formulas for reduction of tariffs by developing and developed
countries. The US, however, insisted that Members should bind all of their
tariffs and accept the Swiss formula approach that would reqginehiariffs
to be reduced more sharply. Nevertheless, developing countries would be
allowed to reduce their tariffs to a higher ceiling than developed countries.

o Chile, Colombia and Mexicproposed that Members should choose a balance
among binding their tariffs, the depth of tariff reduction, the it exclude
some products from the tariff reduction formula, and the implementation
period for tariff cuts.

o0 The EU proposed two options: (1) to keep paragraph 8 of the August 2004
framework in exchange for accepting a single Swiss formuth wne
coefficient for all countries; or (2) to subject developing countteeshe
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“Swiss formula” but using a different coefficient and to alldwverh to reduce
their tariffs to a higher ceiling.

o0 Norway proposed two coefficients with a simple and transparent element of
credits - and thus lower tariff cuts - for Members that contiliata more
liberal trading regime.

o0 Norway and Canadaubmitted a communication proposing that Members
eliminate low tariffs because they are ineffective asma fof tariff protection,
and at the same time are costly and time-consuming for the laisines
community.

o Canada, Hong Kong-China, New Zealand, and Nortabled a proposal
suggesting a methodology to convert unbound applied tariffs into base-rate
which would then be subject to an eventual tariff-reduction formilarway
also suggested providing credits to countries that accept moreicambit
reduction commitments.

The US and EU generally support the “Swiss formula” approach, whaidw
require higher tariffs to be reduced more sharply than lowefstarifhe US also suggests
allowing limited flexibility for certain products and countriek1 addition, the EU supports
rewarding developing countries with “credits” in the form of lestaiff reduction
obligations if they bind more of their tariff lines, or lower the level of their boanfis.

In related developments, India and Brazil pointed out that a balatweedmeambition
and flexibility could not be determined in the NAMA negotiations aloimelustrial countries
criticized Brazil and India for not yet tabling their own propssaApparently, India and
Brazil are courting China, Argentina, South Africa and other G-2thimees to agree on a
joint NAMA proposal.

C. Services: Some New Initial Offers, Anticipation of Inproved
Offers in May

Despite some progress on new offers, the lack of initial seoffers from about 40-
50 significant WTO Members remains a concern. Moreover, thesgdsg concern that
existing offers from about 50 Members are lacking in improvedketaccess to service
providers. It is hoped that Members will take more seriously the upgodeadline of May
2005 to submit improved offers.

During the month of February, Members convened a longer-than-usual the&e-w
“cluster” of services meetings in Geneva. During this timepiders met in various bilateral
groupings as well as the formal Council meetings in an effoentourage improved offers
by the May deadline. Some Members tabled initial offersnie tior discussion, including
Malaysia, Egypt, El Salvador, Barbados and Guyana. During this feading industry
groups including a coalition known as the Financial Leaders Groupwitlet services
negotiators to call for improved offers by May.

Among the prominent issues raised in February, many developingiesysressured
the US and developed countries to offer improved “Mode 4” commitnm(entdemporary
entry provisions). The US in particular has taken a defensivegmosih Mode 4 due to
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resistance by Congress, and is not expected to include such animoffts revised
commitments in May.

In order to encourage improved offers, some sectoral negotiatingsgmcauding
energy and telecommunications will meet in April, prior to the oixdter meeting in June.
Needless to say, services talks are in danger of lagging beéhimel May deadline passes
without many improved offers.

D. Trade Facilitation: New Proposals Tabled at Start of Suliantive
Work

The Negotiating Group on Trade Facilitation held its first sariiste discussions on
February 7 and 9, and met again from March 21-23. At the receting)gbe Chair of the
Negotiating Group, Ambassador Muhamad Noor Yacob of Malaysiditdéexl discussion of
the first set of proposals tabled in February, as well as releesv proposals on issues
including transparency, customs fees and formalities, the tiredgpse of goods, security
measures, and related issues.

Members tabled the following proposals for the March round of discussi@hs
Australia and Malaysia on the conclusions of the APEC Workshopdbltplace in Kuala
Lumpur on March 1 and 2, 2005; (2) the People’s Republic of China on GATdeAX; (3)
Taiwan on customs fees; (4) New Zealand on transparency and daesr(5) the EC and
Australia on customs fees and charges; (6) Uganda and the US on &cizasioh” or
legalization of documents; (7) the US on release of goods; (8) Camattarder agency
coordination; (9) Australia and Canada on enhanced clearance pracaddrprovision for
collateral or monetary security; (10) Korea on measuregdace administrative burdens;
and (11) Japan and Mongolia on customs fees, import and export formdtmkesnentation
requirements and penalties for minor breaches.

Most Members reacted positively to the recent proposals. Howswee Members,
including Jamaica, Egypt, India, Kenya and the Philippines, stated ptheference for
voluntary measures. They also expressed that their participatitme discussions was
without prejudice to their positions regarding the possible formfanalf negotiations results
(i.e. binding or non-binding provisions), and whether the agreement should bet soitbee
Dispute Settlement Understanding, pursuant to footnote 4 of Annexh# @&ugust 1, 2004
General Council’'s Decision (Modalities for negotiation on trade facilitation)

Some Members opposed proposals on “advance binding rulings”, since thigassue
beyond the scope of GATT Article X. Some developing countries aigoized certain
proposals which did not provide further details on implementation costsii¢al assistance
and capacity building.

In related developments, the World Bank presented atntkisting a tool to assist
developing countries in: (i) undertaking consultatiahgomestic level in relation to the WTO
negotiations on trade facilitation, and (i) seléessing the applicability of the proposals to
their domestic customs regimes. This document comgies the World Customs
Organization’s “self-assessment checklist for GATT des V, VIII and X.”

E. Rules: Renewed Pressure on Antidumping Reform; Rgonal
Trade Disciplines Considered
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Ministers in Mombasa agreed only to have an outline of a ‘djpgroximation” of a
text on improving disciplines on antidumping and regional trade egnets by June, and a
full text for the Hong Kong Ministerial in December.

The Rules Negotiating Committee continues to hold “informal” tmge on anti-
dumping regularly in Geneva. The “informal” meetings are intendedfasum for intensive
discussion of technical issues. The discussions have at times beentioast and have
covered a wide range of issues. The US in particular is undssye from most WTO
Members, including the EU, to take a more flexible position on antichgn@form. The
U.S. position, however, is constrained due to resistance from Congresgréain domestic
industries to any modification of existing antidumping disciplineshe fext “informal”
meeting is to take place in April.

In regards to regional trade agreements (RTAs), at thercehtiscussions was a
paper circulated by Australia proposing a more stringent defindf “substantially all the
trade” in Article XXIV:8 (b) GATT. Currently, Article XXV disciplines on RTAs are weak
and based on the loosely-defined criteria that they must inclsulestantially all trade.”
According to Australia, the objective of that definition and of tken@nation of RTAs must
be to ensure that neither entire sectors nor “highly traded” pioduoe excluded from RTAs.
Thus, Australia proposed that all duties on a minimum of at 8&apercent of tariff lines at
the six-digit level in the harmonized system of tariff diésation lines, with 70 percent at
the entry into force of the RTA, should be eliminated. “Highly tdid&roducts should be
defined as those that constitute at least 2 percent of tradeebepaeties. Chile and New
Zealand also supported the proposal. Other Members including Hong Kongay and
Switzerland suggested that the evaluation of RTAs should not be limited toinasff |

F. TRIPS: Implementation of Public Health Declaration LUhresolved,
Gls and Other Issues Discussed

The TRIPS Council met in regular and special (negotiating) sessions fewat Ig-11.
Among the most prominent issues discussed was the implementation of the TRIP&baC
Health Declaration. WTO Members acknowledged that negotiations amendment to the
TRIPS to improve developing countries’ access to generic drugmbkely to be resolved
by the March 31 deadline.

Developed and developing countries remain divided over the content of an
amendment to the TRIPS. The main point of contention concerns thestagad of a
statement by the chairman of the General Council when the i@edmplementing the
Declaration was agreed in August 2603 Many developing countries would rather not refer
to the statement in the TRIPS amendment.

%> The chairman’s statement includes pledges that developing countries withkely t
advantage of the modified TRIPS provisions to respond to public health crises. The
statement lists 11 advanced developing countries that pledged not to invoke TRIPS
provisions to import generic drugs manufactured under a compulsory liceng#, iaxbe
most extreme emergencies. The statement also set out guidelines on “hiestsprased to
differentiate generic drugs manufactured under a compulsory license fot &xaor
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The African Group of countries, with support from Brazil and Koreae hajected
references to the chairman’s statement in the amendment, asstwezi/this would elevate its
legal status. On the other hand, the US, Japan, Switzerland andi®tketped countries
insist there would have been no agreement on the TRIPS Decisluoutvihe chairman’s
statement, and the statement should be reflected in an amendmeiluré\to conclude an
amendment this year would exacerbate the North-South divide at 1@, \Whd could
undermine preparations for the WTO Ministerial in Hong Kong.

The TRIPS Council also discussed the issues of biodiversity,itraaditknowledge
and folklore. India proposed to prioritize consultations on the relationshipede the
Convention on Biological Diversity (CBD) and the TRIPS Agreemantcarrent with a
discussion on Geographical Indications in the ongoing Doha Round. Brazilahmathers
requested that patent applicants disclose (i) the country and solumrégin of genetic
material and/or traditional knowledge used in inventions; (ii) evidencpriof informed
consent under the relevant regime, and (iii) evidence of benefirghaCanada, Japan and
Korea instead proposed to discuss this issue at the World ¢tdelld’roperty Organization
(WIPO). The US and the EU generally oppose changes relat&isTand the Biodiversity
Convention. The chair initiated consultations, which should bring those issuresclosely
within the Doha agenda.

In regards to the issue of geographic indications (Gls) forsvamel spirits, the EU
and Switzerland rejected a new draft decision tabled by CarBua.decision is supported
by New World wine producers like the US, which loosely defines nbgfication and
registration system as voluntary and provides for limited obtigatfor countries. In related
developments, there was no progress in the informal consultations Bdpoyy Director-
General Francisco Thompson-Flores, on extending the higher leyebiaictions to other
products that are given to wines and spirits.

. US and EU Call for Balanced Deal; G-20 and Others Coordinate
Positions

A. Acting USTR Allgeier Calls for Conclusion by 2006; Ambitionin
All Areas

Acting USTR Peter Allgeier reaffirmed in Mombasa that W@ is committed to
conclusion of the Doha Round by the end of 2006, and noted that the objectivdelg wi
shared among participants in Mombassa and other WTO Membersalletefor ambitious
results in all areas including services, NAMA and agriculture.

Allgeier discussed the recent U.S. proposals in NAMA negotiationkiding the use
of a dual coefficient within a Swiss tariff formula to achidwgh ambition while providing
appropriate flexibility for developing countries. He indicated stwehe developing countries
have responded favorably to the idea, and awaited proposals from others.

Allgeier also indicated that Members are making good progneagriculture talks,
including the issue of transparency on specific tariffs and ad waltaeffs. Under pressure

developing country with no pharmaceutical industry. Moreover, special labelinggested
to prevent diversion of such generic drugs to third country markets.
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on the cotton issue, Allgeier indicated that the US has been proackoaking at the overall
development aspect of the situation. The US sponsored a public-sestateggctor
assessment of the problems facing cotton-exporting countries itaAftle also referred to
the Millennium Challenge Account and its grant program to supporst drican
development efforts.

B. EU Commissioner Mandelson Insists on “Package” Deal

EU Trade Commissioner Peter Mandelson stated in Mombasa amelcana briefing
in Brussels reiterated that the Round is not about agriculture atdimeited to the interests
of “one group of WTO countries” but rather, it is about a “paeKagMandelson also
indicated that the Mombassa meeting was useful to the extposlied the objective of
rebalancing the negotiations “one notch further,” but he remains m@aceabout the
disconnect between this objective and the current stage of negotiations.

In regards to industrial goods, Mandelson indicated that a consensus Ingscethat
tactical positions must yield to real negotiations on NAMA. Hig is among those
Members seeking the most ambitious reductions overall, but reesgtie need for
developing country flexibility. As for agriculture, Mandelson highlightthe need to
calculatead valorem equivalents to other forms of tariffs, and to do so within an idedtif
timeframe. He also stressed that in order for the E€hgage in this sector, there must be
ambitious liberalization in other areas. Likewise, in regasdsetvices, he emphasized that
progress in the issue by May is vital.

Mandelson also outlined in Mombasa four areas to focus on the develcpyeedt:
a needed pro-development outcome on Special and Differential Ematraffective
development assistance; improved market access for developing cwexperts; and more
development friendly rules of origin.

C. Developing Countries Emphasize Concerns; Coordinate Positions

Developing countries in Mombasa emphasized the need to focus on economic
development, including:

» Complete outstanding work on development issues such as special arehtilife
treatment;

» Attention to implementation concerns;
* Ensuring a “less than full reciprocity” principle in all negotiations; and

» Affirming provisions for developing countries to embrace new obbga and
restate the critical role of market access as a development tool.

In related developments, the G-20 grouping of key developing countgesn New
Delhi on March 19-20 in an effort to coordinate their negotiatingipas. Although the G-
20 Members developed an ambitious and common position on agriculturevereedivided
on their position on NAMA. Some Members like India and Brazil hagadri tariffs and
resist deeper cuts. On the other hand, China, Mexico and Chile have téoiffe and
support more ambitious trade liberalization.
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OUTLOOK

Activity surrounding the Doha Round has been on the rise with the resunoption
high-level mini-Ministerial meetings in capitals, and moregfrent negotiating groups
meetings in Geneva. The meetings have for the most partineded by optimism and a
common sense of purpose towards reaching key decisions on modalitiege July.
Agreement on ‘approximation of modalities’ on agriculture and NAMAgd gerhaps
statements other Doha agenda issues like services and cottoreear@ss critical to a
successful Hong Kong Ministerial Conference in December.

The recent meeting in Mombasa was useful to focus the agendsy targets by late
July. Developing countries including the host Kenya insisted on tkd te address
agriculture and development concerns as top priorities. Developed iesusdserted the
need for a balanced package and called for ambitious liberafizetiall areas including
NAMA and services. The meeting also highlighted a renewed foouthe cotton issue,
which was reinforced by the timely release of the Appebatey ruling against the US, the
world’s largest subsidizer of cotton. A poor response to Westakfrcountries’ concerns on
cotton could undermine yet another Ministerial Conference, as wasasigein Cancun in
2003.

Meanwhile, negotiations in Geneva on agriculture, services, NAK#Ae facilitation
and rules are proceeding with useful technical work. Progress drotned is also being
made in various other bodies including development, rules, intellectual riysopeong
others. Itis encouraging that some groups including specific servtesss@.g. energy and
telecommunications) plan to meet in addition to the periodic “clustegtings. By doing so,
they might facilitate improved offers by the May deadline awises, or more realistically,
by the Hong Kong Ministerial.

Strong leadership of the WTO is also critical to progress ifthend. In this regard,
the four candidates for Director-General continue to campaign BctivEéhe two Latin
candidates, Seixas de Correa of Brazil and Perez del Casftildruguay, appear to be
dividing important votes from groupings like the G-20 and Cairns Grolne. ED’s Lamy is
also contesting for votes with Cuttaree of Mauritius from thePAdhd other developing
countries. If the selection process proceeds as scheduled, WT®ekéewill decide on a
new leader by late May, prior to the crucial summer months. Diileetor General selection
process, however, has been fraught with dissension and politics in sheapd risks
undermining work on the Round if a decision is not reached by May.

In related developments, current Director-General Supachai hasdoeemmended to
head the Geneva-based United Nations Conference on Trade and Dem¢lipNETAD)
and will remain engaged in the multilateral trading system after hisebgpires in September
2005. Likewise, the recent appointment of Representative Robert Pdii@hnio) as the
new U.S. Trade Representative should ensure capable leadership U§ tinethe Doha
process. Portman’s credentials in Congress include work on substaatie committees
and a strong voting record in support of trade. Portman’s background sietp him garner
support among industries, the U.S. Congress and trading partners.

In the coming months, trade ministers plan to meet again on deénss of the
OECD Trade Ministerial in Paris on May 4, and the APEC megftimg@outh Korea in early
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June. Later this summer, China has proposed another mini-Minigte@aingdao, July 7-8.
These high-level meetings are critical to lending political mudoma to the Doha process, as
seen by past efforts the produced the July framework agreements last summer.

Similar to last summer, there is much work to be done and a stk for the Doha
Round. For the most part, the difficult decisions on agricultureNsRidA have not been
taken, nor substantial services offers tabled.  Many key $alggt ahead, and strong
leadership and political will are critical for success in Héfang — and to conclude the
Round by next year.
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