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SUMMARY OF REPORTS

United States

U.S. Treasury Department Financial Attaché-China Discases Financial
Liberalization

On October 26, 2005, the Coalition of Service Itdes (CSI) hosted a meeting with David
Loevinger, Treasury Department’s Financial AttacghéChina to welcome him to his new
position and discuss industry priorities in Chinf@gncial liberalization. Loevinger provided an
off-the record analysis on Treasury Secretary Snow’s recentttrig@hina and also discussed
CSI Members’ concerns on Chinese financial libeedion.

Senate Finance Committee Holds Hearing on Status of Wdr Trade Organization
Negotiations

On October 27, 2005, the Senate Finance Commitde d hearing to discuss the status of
World Trade Organization (WTO) Doha Round negatizgi The hearing focused on the
successes and failures of the negotiations, cupeiitiems with the World Trade Organization
(WTO), and the goals for the December WTO ministedonference in Hong Kong. The
hearing includean-the-record testimony from panelists representing governmadtlausiness
interests. We review below this testimony and cattesis questions to the hearing witnesses.

Full text of the witnesses’ statements is availabtethe Finance Committee’s website:
http://finance.senate.gov/sitepages/hearing102#®H5.h

House Agriculture Committee Holds Hearing to Review Stats of WTO Agriculture
Negotiations

On November 2, 2005, the U.S. House Committee omcAlgure held a hearing to review the
status of World Trade Organization (WTO) negotiasimn agriculture. Committee Chairman
Rep. Bob Goodlatte (R-VA) presided over the hearitgncludedon the record oral testimony
from U.S. Government and business representativesluding United States Trade
Representative (USTR) Rob Portman and U.S. Segrefafgriculture Michael Johanns. Full
text of the witnesses’ statements is availablehatHouse Committee on Agriculture website:
http://agriculture.house.gavMVe review below these statements.

USTR Holds Public Hearing to Review the Generalizedystem of Preferences

On November 3, 2005, the Office of the United $taleade Representative (USTR) and the
Trade Policy Staff Committee (TPSC) held a publeafding to review the status of the
Generalized System of Preferences (GSP) prograrhe Office of the USTR chairs the
Committee. The hearing included on the record tastimony from foreign government and
business representatives and focused on GSP reaadany improvements to the program that
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would make it more beneficial to developing cowedri We review here the issues brought up
during the hearing.

Global Business Dialogue Hosts Panel on the Byrd Amément and the Search for
Compliance

On November 4, 2005, the Global Business Dialoguostdd a panel of speakers on the
Continued Dumping and Subsidy Offset Act (CDSOA3$pe&nown as the “Byrd Amendment.”
Panelists included government and private sectoresentatives who provided theiff-the-
record statements on the Byrd Amendment and compliaregess We review the speakers’
discussion points here.

USCC Releases Report to Congress on U.S.-China Econoniirade Relationship

On November 9, 2005, the U.S.-China Economic ancli@g Review Commission (USCC)
released its annual report to Congress as paiisahandate “to monitor and investigate and
report to Congress on the national security imgbees of the bilateral trade and economic
relationship between the United States and thelB'sdRepublic of China.” The report includes
recommendations to Congress on outstanding isegesding U.S.-China trade and economics,
bilateral high-tech competition, Chinese militargwer, diplomacy, and media and information
controls. We review here the Commission’s remankdJ.S.-China trade and economics and
USCC'’s recommendations to Congress.

United States Highlights

We want to alert you to the following United Statkevelopments:

* House Passes Spending Cut Bill That Includes ByreAdment Repeal

» President Bush Nominates Richard Crowder as ChyeicAlture Negotiator
» Senators Push Back Vote Deadline for China Tauiiff B

* USTR Seeks Comments on Telecommunications Obliggti@ommitments Under Various
Agreements

» U.S. Trade Officials Urge China to Open Markets tmBecome Active in WTO Talks

* United States and India Unveil Trade Forum; Indiggests Possible Retaliation Over Byrd
Amendment

* During Asia Trip, President Bush will Urge ChinaGommit to Market Reforms
* President Bush Nominates Chief Textile Negotiaddoe Asst. Secretary of Commerce

+ Republican Senators Oppose Efforts to Repeal Byng#dment
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USTR Urges Japan to Ensure Postal Privatization

House Introduces Bill to Create Special Trade Rnatse, Baucus Promises Similar Bill
Japan Food Safety Commission Adopts Report to E&d Beef Ban

Senate Confirms Bhatia and Schwab as Deputy USTRs

Senators Introduce Legislation to Sanction Japdeddr).S. Beef Ban Lifted

House Ways & Means Committee Approves Byrd AmendniRepeal in Final Budget
Reconciliation Recommendations

Portman Hopeful that Japan Will Lift Ban on U.SeBé&mports

Free Trade Agreements

We want to alert you to the following FTA developms

Sen. Grassley Urges More Market Access in Andeafy; FHlouse Democrats Gear Up for
Fight

House Ways & Means Chair Pushes for Committee Aggrof U.S.-Bahrain FTA by
Weekend; U.S. and Oman Expected to Sign FTA inagnu

U.S. Representatives Concerned that IPR under An88#& Could Undermine Access to
Affordable Medicine

House Ways & Means Committee Conducts "Mock MarkofpBahrain FTA Implementing
Legislation

U.S. Ambassador Pledges FTA Talks with New Zealand

Senate Finance Approves U.S.-Bahrain FTA in Mockkdp

United States, Uruguay Sign Investment Treaty

ITC Report Finds CBERA Has Negligible Impact uporSlUEconomy
President Bush Calls for Democrats to Support Bé&hama FTA
United States and China Achieve Textile Agreement

Senate Finance Committee to Conduct “Mock Markup”lmplementing Legislation in
Bahrain FTA; House Ways & Means Democrats Withhidieéir Support

United States, EU, Japan, and Korea Agree on Zariéf§ on Multi-Chip Circuits
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« Portman: United States Wants to Begin FTA Talkshv@@outh Korea, but Issues Must be
Resolved

« ITC To Investigate Economic Impact of U.S.-Oman FTA
+ House Ways & Means Approves U.S.-Bahrain FTA in Kibdarkup

+ House Ways & Means Committee Conducts "Mock MarkofpBahrain FTA Implementing
Legislation

« U.S. and China Close to Textile Agreement

US-Latin America

President Bush’s Visit to Brazil May Influence FTAA Negotiations

Deputy Secretary of State and former US Trade Reptative, Robert Zoellick, visited Brazil in
October to meet the Brazilian Minister of Foreigffafts, Celso Amorim, and the Minister of
Finance, Antonio Palocci.

The main purpose of the trip was to prepare forugh@ming visit of President George W. Bush,
which is scheduled to occur on November 5-6. Zdeldlso discussed the December WTO
Ministerial in Hong Kong.

Prospects for Advancing Trade Integration in the WesternHemisphere Appear
Gloomy

On November 4, 2005, the Washington Internationead& Association (WITA) held a
discussion with United States Trade Represent@i&I R) for the Americas Regina Vargo and
Jeffrey Schott from the Institute for Internatioiadonomics (IIE). Speakers offered their views
on the Free Trade Area of the Americas (FTAA) andaing U.S. bilateral trade negotiations
with the Andean countries and Panama. Vargo anwtSalso discussed the World Trade
Organization (WTO) negotiations and the impact ecessful completion of the Doha Round
could have on bolstering the FTAA.

Western Hemisphere Leaders Divided Over Resumptionfd-TAA Talks

At the Fourth Summit of the Americas held on Novem#-5, 2005, regional leaders agreed to
increase efforts to strengthen democracy and exgdipoverty throughout the Western
Hemisphere.

However, regional leaders failed to agree on aftemee to resume the stalled Free Trade Area
of the Americas (FTAA) negotiations. Stiff oppasit from several Latin American countries to
a U.S. proposal to include a paragraph in the Suanieiclaration endorsing the FTAA
underscored the lack of consensus with respe@diomal integration. Not only did the Summit
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Declaration lack a strong endorsement of the FTBu,also the leaders were unable to agree to
a specific date to resume the FTAA negotiations.

US-Latin America Highlights

We want to alert you to the following US-Latin Anta developments:
« Bush Admits That FTAA Has "Stalled" With U.S. Foaus Doha Negotiations

» Business Groups Urge Governments to Enhance Cdnapasiss through Trade Facilitation
and the FTAA

Multilateral

EU Offers New Set of Proposals to Move WTO NegotiationShead

On October 28, 2005, the EU presented a new sptogiosals on agriculture and other issues
during a meeting of the Five Interested Partie® 8+ United States, EU, Australia, Brazil and
India) near London. EU Trade Commissioner Petendé&son stated that the new proposal’s
suggested cuts “go further the EU’s original offerit added that the EU proposals “are fully
conditional on satisfactory movement in other argfasegotiation.” Mandelson added that the
proposal is meant to unlock the World Trade Orgation (WTO) Doha Round negotiations to
ensure the success of the WTO’s December miniktertdong Kong. We review here the EU’s
new proposal.

Doha Round Agriculture Negotiations Move Forward; Signficant Challenges
Persist

As of early October the Doha Round agriculture mi@fjons have witnessed considerable
activity with WTO Members including the Europeanian (EU), United States (U.S.), and the
Group of 20 (G-20) countries having submitted affpertaining to each of the “three pillars” of
the negotiations. Despite the numerous offerscauhter-offers however, wide divergences on
key aspects of the negotiations continue to diWtdenbers. The area of market access remains
particularly fraught with contention over the levedf tariff reduction that developed and
developing country Members should undertake andaffpeopriate flexibilities that they should
be allowed in this regard. In principle negotiatare still aiming to reach agreement on full
modalities for the agriculture talks by the HongnigdMinisterial scheduled for 13-18 December
2005. The EU in its latest proposal has callechffreement amongst the Five Interested Parties
(FIPs) on the key aspects of the agriculture nagotis by November 7-8 at a high-level
meeting in Geneva.

1 U.S., EU, Brazil, India and Australia
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Status Report on WTO Trade Facilitation Negotiations: Le@l Drafting of
Agreement to Start After Hong Kong Ministerial

WTO Members are entering a critical stage in thé@dDevelopment Agenda (“Doha Round”)
as they attempt to bring it to a successful comatus1 2006. In contrast to the general stalemate
in the Doha Round, the negotiations on trade fatiin have shown significant progress.
Although the trade facilitation talks started muater than negotiations in the other areas of the
Doha Round, they are now the most advanced. Thegetiations, however face the risk of
being “taken hostage” as a form of pressure foigmess elsewhere (for example agriculture,
NAMA and services, among others).

A compilation of Members’ proposals put forward tyg WTO Secretariat provides an idea of
the possible content of a WTO Agreement on Tradslifedion. Moreover, a draft report of the

Chair of the trade facilitation negotiating groupcualated in late October calls for the initiation
of negotiations on actual trade facilitation texteiarly 2006 on the basis of a “list of elements”
drawn from the Secretariat's compilation. This Isbvides an even clearer indication of the
“‘elements” that could be included in an eventuadEr Facilitation Agreement.

WTO Panel Issues Ruling on United StatesZeroing’

A WTO Panel has ruled that the United States \ealats obligations under the Anti-Dumping
Agreement by using the practice a@ktoind in original dumping investigations.  (Under
"zeroind, the investigating authority does not averagetpesand negative dumping margins
together. Instead, it considers all negative dumgpnargins to be zero. This has the effect of
inflating the overall average dumping margin, aad ¢ead to the imposition of anti-dumping
duties which may not otherwise not apply at all.)

The Panel split on the issue of whetheerbing was similarly prohibited during administrative
reviews, the annual procedure under which the WD8partment of Commerce (DOC)
determines final anti-dumping duty liability duritige preceding year. The majority of the Panel
ruled that Zeroind could be used during administrative reviews. réasoned that the
relevant provision of the Agreement applied onlyimiy "the investigation phase"”, which the
Panel interpreted to mean only during original Btigations. However, one dissenting
member of the Panel argued tha¢rbing is WTO-inconsistent during administrative revieas
well. The strong dissenting opinion in this Pamglort virtually guarantees an appeal.

WTO Panel Partially Upholds Challenge to Korean Antidumping Investigation on
Paper Imports

A WTO Panel has partially upheld a challenge byohekia to a Korean anti-dumping
investigation on imports of paper. The Panel fowardpng other things, that Korea failed to use
"special circumspection” in basing its findings imformation from secondary sources. In an
unprecedented move, the Panel reversed itselfroajar substantive issue between the interim
and the final report.
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Cato Institute Hosts Panel on U.S. Farm Trade Policie®¥TO Negotiations

On November 9, 2005, the Cato Institute hostedrelpaf speakers on U.S. farm trade policies
and the current status of World Trade Organizat®TO) agriculture negotiations.
Representatives from the government and the prissgetor gave theiron-the-record
assessments of current U.S. farm trade policiesvdrether the December WTO ministerial in
Hong Kong would achieve any outcomes. We reviexg bligose assessments.

Multilateral Highlights

We also want to alert you to the following Multéaal developments:

» Ecuador Requests WTO Dispute Proceedings Againseéd)Btates Over Shrimp Duty
* Portman and Johanns Offer Assessments on WTO N¢igos Status

*  WTO Services Chair Releases New Draft of WTO Sexwitext

 USTR and WTO Director-General Urge Agreement, @atlCosts of Failure

*  NAMA Chair Expresses Concern Over "Wide Gaps" igdieations

* Portman, Congressional Members Sound Off on L&EsAgriculture Proposal

* TO Services Chair Circulates First Draft of Text

* United States Initiates Formal WTO Inquiry on ChiRe&Enforcement
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REPORTS IN DETAIL

UNITED STATES

U.S. Treasury Department Financial Attaché-China Discases Financial
Liberalization

SUMMARY

On October 26, 2005, the Coalition of Service Itdes (CSI) hosted a meeting with
David Loevinger, Treasury Department’s Financialbghé in China to welcome him to his new
position and discuss industry priorities in Chinf@gncial liberalization. Loevinger provided an
off-the record analysis on Treasury Secretary Snow’s recentttrig@hina and also discussed
CSI Members’ concerns on Chinese financial libeedion.

ANALYSIS

On October 26, 2005, CSI hosted a meeting with @awaevinger, Treasury’s Financial
Attaché in China to welcome him to his new positéomd discuss industry priorities in China’s
financial liberalization. Loevinger discussed By Secretary Snow’s recent trip to China and
also discussed CSI Members’ concerns on Chineagadial liberalization.

Loevinger stated that Secretary Snow’s meeting$é Wihinese Government officials
were “successful,” and that the United States vids @ “make its message clear.” Loevinger
outlined the U.S. approach to China, stating thatWnited States was able to inform officials
that issues between the two countries would neebetoesolved during the current “calm
political environment.” Unless Treasury can denti@ts to the U.S. Congress that the
Administration’s “quiet and firm diplomacy” is spurg change in China, the Congress would
likely be unable to resist enacting “anti-China’yisdation. Loevinger also noted that the
dialogue between both countries had broadened addntluded discussions on exchange rate
policy, financial service reform, liberalizatiomdmodernization. He stated that China focused
its discussions on “balanced growth” and China'sirgeto avoid increased income disparities or
a trade misbalance. Loevinger added that Chiniseats were receptive to the U.S. delegation
and “understand that foreign firms can bring innmra and top management to China.”
According to Loevinger, the Chinese Government nsofe nervous now” on interest rate
increases and exchange rate appreciation, andrdasury delegation had left a financial action
plan with Chinese officials detailing U.S. suggess. Both countries will discuss the plan at a
later date. Loevinger added that CSI Members wbel@dble to help spur Chinese liberalization
by applying best practices when opening businasséhina.

Following his analysis, Loevinger opened the flamCSI Members who expressed their
concerns and priorities on China’s financial libeetion. TheCouncil of Life Insurers (CLI)
noted that the Chinese government discriminatednsgd).S. firms in China — especially
insurance companies — and hindered U.S. firms’itgbib compete in China. The CLI
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representative added that China needed betterpaesrcy and rule of law. Theavestment
Companies Institute participant sought China’s provision of a betteehsing system for
foreign institutional investors and an increasdha Chinese limit on foreign-owned ventures
and joint ventures.New York Life Insurers, AIG Insurance, andFidelity added that better
market access, a more flexible exchange rate aciaging domestic monopolies would hasten
China’s financial liberalization and help U.S. fgnand businesses be more competitive. In
closing, CSI noted that “China needs to be more aggressiveshadld play a leadership role,
not just a bridging role, at the WTO negotiationsoevinger agreed and suggested that all CSI
Members constantly update him on their concerns @aribdically meet to discuss Chinese
developments.

OUTLOOK

Loevinger's comments indicate that Treasury’s pob¢ “quiet diplomacy” with China
has been a moderate success. According to Loayitlge Treasury officials stressed to the
Chinese Government that less financial liberalaateads to less diversification and more risk
assumed by Chinese consumers. To offset this Géknese consumers will increase their
savings, thereby decreasing consumption. Finafibedalization provides Chinese consumers
the opportunity to diversify their holdings and imaize risk while simultaneously opening their
market to foreign businesses. Treasury's appraacdgued the Chinese officials, according to
Loevinger, and made them receptive to U.S. suggesti

U.S. industry and Government representatives atrae China still must address a
number of issues related to financial liberalizatimost notably transparency and the rule of law.
Currency manipulation also remains a contentiosiseighat China must address soon to avoid a
buildup of anti-China sentiment in a U.S. Congifesing an election year. It is unclear whether
the Administration’s policy of “quiet diplomacy” Wibe able to effectuate these necessary
changes. Indeed, it appears that the United Staiefdence in that policy might be waning, as
the Office of the United States Trade Represer@qtdSTR) recently filed a formal request with
China under Article 63.3 of the WTO Agreement oradé Related Aspects of Intellectual
Property Rights (TRIPS) to determine if China ismpdying with obligations under the
Agreement. Although this request should provide thnited States with an indication of
Chinese compliance with IPR and other transparesgyes, it is a more aggressive approach
than the “quieter” modes of persuasion that Loesirdiscussed.
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Senate Finance Committee Holds Hearing on Status of Wdr Trade Organization
Negotiations

SUMMARY

On October 27, 2005, the Senate Finance Commitekahhearing to discuss the status
of World Trade Organization (WTO) Doha Round negidns. The hearing focused on the
successes and failures of the negotiations, cumeitiems with the World Trade Organization
(WTO), and the goals for the December WTO ministedonference in Hong Kong. The
hearing includean-the-record testimony from panelists representing governmadtlausiness
interests. We review below this testimony and cattesis questions to the hearing witnesses.

Full text of the witnesses’ statements is availadtléhe Finance Committee’'s website:
http://finance.senate.gov/sitepages/hearing102#H5.h

ANALYSIS

On October 27, 2005, the Senate Finance Commidtleeahhearing to discuss the current
state of WTO negotiations. Senators Craig Thond\), Jeff Bingaman (D-NM) and
Charles Grassley, (R-1A) presided over the hearifige hearing focused on: (i) the direction of
the EU — U.S. agriculture negotiations; (ii) théemests of the manufacturing, agriculture, and
services sectors; and (iii) the current state ofQ\egotiations:

. Peter Allgeier, Deputy United States Trade Represeative (USTR)
focused on the state of multilateral negotiatiorgjng that they are “not as
advanced as they should be.” He indicated thatwagire was the most
important aspect of the negotiations and outlitedU.S. proposal to reduce
its domestic subsidies in return for substantialigreased market access.
Allgeier stated that “with economic equality, theSU[trade] deficit could
be reduced” but added that “unless the EU agrediset¢U.S.] agriculture
proposal, there will be no further negotiations.”

. Jim Jarrett, Vice President - Worldwide Government Affairs, Intel
Corporation discussed the interests of the manufacturing sectbie Doha
Round negotiations and stated that that the Dohan&evould be a great
opportunity for all interested parties. He alsdedothat agriculture is the
most important aspect of the negotiations, but rfaoturing is also
important because it accounts for 80 percent of goBds exports. Jarrett
stated his belief that “governments must agree tariff -cutting formula,”
and put an end to harmful non-tariff barriers.

. Craig Lang, President, lowa Farm Bureau Corporation discussed the
goals that farmers hope to achieve through the Weg@btiations and stated
that “the WTO is the best opportunity for farmesslang as there is fair,
unrestricted market access outside of the UnitedeSt” Lang stated that
agriculture negotiations should be substantial, isous and quantifiable,
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and added that the best outcome would be markebhdmzation. Lang
noted that “farmers are preparing themselves fss federal support” but
argued that this would be unfortunate and wouldnhdrS. farmers.

. Jeffrey Shafer, Vice Chairman, Global Banking, Citgroup discussed the
interests of the services sector for the Doha Roand agreed that
agriculture is the key to the negotiations. Shafeted, however, that
“services help farmers domestically by modernizamgl liberalizing other
countries abroad,” while increasing transparertdg.argued that strong U.S.
leadership would motivate other countries’ tradeefalization efforts,
adding that “without [strong leadership], develagpicountries will never
understand how [trade] liberalization can help fthé Shafer also noted
that all parties involved will have to make certaancessions to move
negotiations forward and stated that “Congress si¢@dend clear signals”
about its trade stance.

OUTLOOK

With time running out before the December ministern Hong Kong, much of the
testimony focused on the EU and whether they waoalidde a new set of agriculture proposals
that matched the “ambitious” U.S. proposal. Thtnesdses agreed that agriculture was the most
important — and contentious — issue, and its scoegailure would dictate progress in other
negotiating areas, such as services and non-agrieumarket access (NAMA). Key
Congressional Members have stated that the Unita@sSwill not agree to further concessions
until the EU presents changes that mirror thosehef United States. These statements,
combined with the EC’s recalcitrance on agriculturearket access, have cast doubt upon
whether WTO Members can reach an agreement omfdalities in time for Hong Kong. Such
a failure would greatly reduce the utility of th@mty Kong ministerial, as the four-day meeting
will present little opportunity for trade ministeis make significant substantive gains. The EU’s

failure to present an ambitious agriculture propasahe coming week might ensure such a
limited result.
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House Agriculture Committee Holds Hearing to Review Stats of WTO Agriculture
Negotiations

SUMMARY

On November 2, 2005, the U.S. House Committee oricAljure held a hearing to
review the status of World Trade Organization (WTr@potiations on agriculture. Committee
Chairman Rep. Bob Goodlatte (R-VA) presided overtitbaring. It includedn the recordoral
testimony from U.S. Government and business reptatees, including United States Trade
Representative (USTR) Rob Portman and U.S. Segrefafgriculture Michael Johanns. Full
text of the witnesses’ statements is availablehatHouse Committee on Agriculture website:
http://agriculture.house.gavMVe review below these statements.

ANALYSIS

On November 2, 2005, the U.S. House Committee oricAljure held a hearing to
review the status of World Trade Organization (WT&riculture negotiations. With the
December's WTO Hong Kong ministerial meeting selveraeks away, Chairman Goodlatte
stated that the recent EU proposals were inadequ&eodlatte noted that Congress was
interested in the assessment of USTR Rob PortmdrAgriculture Secretary Mike Johanns as
to whether the December WTO ministerial confereincelong Kong will be a success, noting
that WTO Members must make tentative agreemerdgriiculture, services, and non-agriculture
market access (NAMA) by mid-November for there &dmy significant developments in Hong
Kong:

. United States Trade Representative (USTR) Robert Pman re-asserted
U.S. objectives for the December WTO ministeriatfeoence including: (i)
an agreement on modalities for negotiations in cagjxire and non-
agricultural market access (NAMA); (ii) an effecinegotiating framework
for a significant result in services; (iii) direosis to ensure that WTO rules
remain effective or are strengthened; and (iv)db#ines of an agreement
on Trade Facilitation. Portman stated that “theée faf the [Doha
Development Agenda] DDA hangs in the balance becadighe lack of
progress in agriculture, where much of the resglityi for this lies with
the EU.” He added that the EU’s proposal on OstoB8 was
“disappointing to [the United States] and other Nbems seeking an
ambitious result in the Doha Round,” and that “munbre needs to be
done.” Portman specifically referred to the EUftaeduction proposal’s
lack of ambition relative to the U.S. or Group & &-20) offers. He also
stated that the EU will have to present new proisoby the week of
November 7-9 when the Five Interested Parties (FR$He United States,
the EU, Australia, Brazil, and India — meet in Londto discuss the
progress of negotiations.

Due to the general nature of its contents, thissietter is not and should not be regarded as |eghiice. |

-5-




WHITE & CASE
LIMITED LIABILITY PARTNERSH IP November 2005

When asked what would happen if the EU did noteabéw proposals, Portman
responded that he “hope[d] it doesn’t come dowth&b’ and stated that the United States would
continue to “push Europe” to make changes to igp@sals. Portman assured Committee
members that the United States was not “so overyee to move negotiations forward that it
would use agriculture as a “swapping tool” to aghiagreements in other issues but added that
the expiration of Presidential Trade Promotion Awity in 2007 was the deadline for legislation
on any Doha agreements. Portman also statede¢haa$ “disappointed with the G-20 proposal”
and felt that many of its elements, including fadfits for developing nations, “need to be
fleshed out more.” Asked why the Office of the UsSWas focused on U.S. exports as opposed
to imports, Portman stated that the United Statesh objective in its trade relations is to “open
new markets to U.S. goods and obtain cheaper poicegher goods.” Responding to a question
on why the EU should be accorded an advantagerioudtgre negotiations, Portman noted that
an EU agreement to reduce domestic support legdisater the ratio of EU support to the U.S.
support from 4.5:1 to 2:1 was “better than theustafuo.” Portman also indicated that the Office
of the USTR was very close to filling its positifor Chief Agriculture Negotiator.

. U.S. Secretary of Agriculture Michael Johannsstated that “a new global
pact is in jeopardy unless Europe shows still nfl@sability,” noting that “it
is not acceptable for Europe to have four timesadat@vable support we
have when our agricultural economies are of eqeitabkize.” Johanns
stated that WTO Members have made good progresghenexport
competition pillar “with the EU’s agreement to eiimate all export
subsidies” and added that the United States hagopeal 2010 as the year
by which all subsidies would be eliminated. Heoadtated that the U.S.
preference “is to achieve [free and fair trade]otlygh a successful
conclusion to the Doha Round that brings us addilioeal market access
commensurate with [the United States’] bold proposadomestic support.”

. Wyeth Willey, National Cattlemen’s Beef Associationstated that the U.S.
beef industry also “had a stake in the outcomehefdurrent negotiations”
and added that a successful outcome “mandatesndicgt reduction in
Japan’s 50 percent bound tariff rate and South &eré0 percent bound
tariff rate on beef imports.” Willey stated thability to reduce these tariffs
through agriculture negotiations would mean failanel “huge losses for the
U.S. beef industry.”

. Christopher Shaffer, National Association of WheaiGrowers, stated that
U.S. wheat growers “rely heavily on [U.S.] domesipport programs and
are extremely concerned that other subsidy-usersligciplined.” Shaffer
also stated that the U.S. wheat industry was “segf by the U.S. proposal
to cut 60 percent of domestic support and cut 2régnt from the Blue Box
cap. He added that “there is a need for accesafedy net programs that
keep the [wheat] industry viable.”
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. Don Phillips, American Sugar Alliance,stated that the U.S. sugar industry
is concerned with the “pervasive emphasis on speuia differential
treatment for developing countries” which Phillipined has led to
developing nations to do “little or nothing [thatjould be asked of them in
the negotiations.” Phillips also stated that sugast be placed in the list of
U.S. sensitive products under the U.S. proposaltliasprospects for true
reform of the world sugar market recede.”

OUTLOOK

Although the Hong Kong ministerial is less than wigeks away, Portman and Johann’s
comments do not provide for much optimism. The eossis among all those at the hearing was
that the EU proposal was “disappointing” and lackieel same ambition of the U.S. and G-20
proposals. Moreover, the congressional Membersirgents indicate that the EU must offer
deeper cuts on agricultural tariffs before Congredls back the U.S. proposal on domestic
support. The FIPs will conduct a meeting in Londioming the week of November 7 — 10, and
Portman stated that WTO Members are expecting anstt of EU proposals. Should the EU
not table new proposals that match the demandfiefUnited States and other key WTO
Members, the Hong Kong ministerial will presentfiawer tangible results than expected. Many
WTO Members, including the United States, haveedtdhat successful negotiations in other
areas, such as services and NAMA, are dependetiteosuccess of agriculture negotiations.
With multilateral agricultural negotiations provinng be so contentious, all WTO negotiating
areas are in danger of stalling at Hong Kong.
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USTR Holds Public Hearing to Review the Generalizedystem of Preferences
SUMMARY

On November 3, 2005, the Office of the United Stateade Representative (USTR) and
the Trade Policy Staff Committee (TPSC) held a pubkaring to review the status of the
Generalized System of Preferences (GSP) prograrhe Office of the USTR chairs the
Committee. The hearing includes the record oral testimony from foreign government and
business representatives and focused on GSP reaad/any improvements to the program that
would make it more beneficial to developing cowedri We review here the issues brought up
during the hearing.

ANALYSIS

On November 3, 2005, the Office of the USTR and TR&C held a public hearing to
review the status of the Generalized System ofelreates (GSP) program. The TPSC is
composed of representatives from U.S. governmeena@gs and departments including USTR,
Agriculture, Commerce, Labor, State, Treasury, @nedinternational Trade Commission (ITC).
The Office of the USTR chairs the Committee. Tlearing focused on GSP renewal and any
improvements to the program that would make it mmgeeficial to developing countries. The
U.S Government created the GSP program on Janud§7®6 as part of the Trade Act of 1974.
Under the program, beneficiary countries — usuaibde up of developing or least-developed
economies — receive duty-free treatment on prodietg export to the United States. The U.S.
Government reauthorized the GSP program in AugdB22it is set to expire on December 31,
2006. Congress has usually reauthorized the pmogna5-year increments. Several foreign
government officials and business representativere wresent at the hearing to present their
views on GSP renewal and improvement:

. Commercial Minister Chaveevarn Chandanabhumma, Royh Thai
Embassy stated that the United States is the largest aast important
market for Thai exports and that Thailand benefiteatly as a GSP
beneficiary. She noted that the December 2004atauaffected the entire
Thai economy, and that Thailand’s exports will drithe recovery. Minister
Chandanabhumma added that the effects of the veaddomic depression
and the oil crisis make it imperative that Thailamtain under the GSP
program so that Thai goods can access the U.S.emaBhe noted that the
GSP program allows: (i) Thai products to be morengetitive; (ii) Thai
producers to improve production; and (iii) Thai e to reach important
markets. When asked what factors made Thailanenafiziary under the
GSP, Minister Chandanabhumma responded that Tlialarismall
businesses” and high production costs made it fard’hai producers to
keep up with global production costs; the GSP @wygmprovides Thai
producers in certain sectors — notably in indulsggeds and ceramic tiles —
relief from high costs. When asked if bilateralresments supercede
multilateral agreements as part of the World Tr&tganization (WTO)
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trade negotiations, Minister Chandanabhumma opited bilateral and
multilateral agreements are parallel to one anodmer both are necessary
for developing countries. She added that it wddd'unwise” for the GSP
program to graduate Thailand as Thailand benefiteth the duty-free
treatment as part of its post-tsunami recovery.

. Commercial Minister V.S. Seshadri, Embassy of Indiastated that the
“predominance of small-scale [businesses] amongtipert community of
India” and the “lack of adequate infrastructureght@r energy costs, higher
interest rates, and higher transaction costs” hemua’'s competitiveness
and make India’s GSP benefits necessary. He ntitat the Indian
economy has witnessed a high growth rate but ti&R® Genefits were still
necessary “to give developing countries’ exportars edge to access
developed country markets.” Dr. Seshadri added lh@ia’s current 7
percent growth rate would not be possible withbet&SP program.

. Laura Baughman, Coalition for the GSPstated that her coalition’s work
on GSP renewal through the years has taught thepgfour important
lessons: (i) GSP matters to American farmers, ooess, and
manufacturers; (ii) long-term GSP renewals are iatuw American and
foreign users of the program; (iii) GSP providesadternative to sourcing
from China; and (iv) amending current GSP practom®dd mean a delay in
its renewal. Baughman added that the Administnasibould focus on the
GSP program’s long-term renewal and address changég program only
after it has been renewed. When asked what shatnbga“long-term,”
Baughman responded that the U.S. Government woaNe ko renew the
GSP program at a minimum of five years, adding thegdictability is key
to American sourcing.” When asked whether a cgisitviolation of
intellectual property rights protections shoulddé¢a its graduation from the
program, Baughman responded that the GSP progrlow$oa defined
process for dealing with countries that have vedaGSP regulations, and
that the process should be observed strictly.

. Robert Zane, United States Association of Importersof Textile and

Apparel stated that the U.S. Government can modify the @®Bram into
a “single uniform program,” and that the programdd make textiles and
apparel eligible for duty-free benefits. Zane watieat including textile and
apparel products under GSP eligibility would accamp “protection of
internationally recognized worker rights, adequate effective protection
of intellectual property rights, and eliminationladrriers to trade in services
and in investment.”

The Trade Policy Staff Committee will send all vegses any questions they have
regarding their testimonies. Witnesses have INdvember 14 to respond and add any post-
hearing written briefs or statements.

Due to the general nature of its contents, thissietter is not and should not be regarded as |eghiice. |

-O-



WHITE & CASE
LIMITED LIABILITY PARTNERSH IP November 2005

OUTLOOK

With the GSP program set to expire on December2BD6, many beneficiaries are
starting to petition for renewal to ensure thatirth@oducts continue to receive duty-free
treatment. Sources note that the TPSC is consglerhether it should graduate Brazil and India
from the program, a prospect evident at the hearifilge committee’s questions to the Indian
Commercial Minister were far more specific than asfythe questions posed to the Thai
Commercial Minister or other witnesses. The Cortesitalso focused on improvements to the
GSP program, repeatedly asking witnesses theirgtitslon how to enhance the program. The
consensus among all witnesses was longer-term edrefwthe GSP program. Based on past
Congressional renewals of GSP, the program doespméar to be in jeopardy of expiring.
However, as Baughman noted in her testimony, aayngés that the TPSC proposes will most
likely derail and lengthen the renewal process, intakhe introduction of those changes after
renewal a wiser decision.
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Global Business Dialogue Hosts Panel on the Byrd Amément and the Search for
Compliance

SUMMARY

On November 4, 2005, the Global Business Dialogusdd a panel of speakers on the
Continued Dumping and Subsidy Offset Act (CDSOA3$pe&nown as the “Byrd Amendment.”
Panelists included government and private sectoresentatives who provided theiff-the-
record statements on the Byrd Amendment and compliaregess We review the speakers’
discussion points here.

ANALYSIS

On November 4, 2005, the Global Business Dialogestdd a panel on the Continued
Dumping and Subsidy Offset Act (CDSOA), also knoas the “Byrd Amendment,” and its
potential repeal. Panelists included governmedt@ivate sector representatives who provided
their off-the-record statements:

. Angela Ellard, Trade Subcommittee, U.S. House Waysind Means
Committee stated that there were two reasons why repeahefByrd
Amendment is “currently relevant”. (i) the House BEpresentatives is
seeking to cut spending and the Byrd Amendmentnis‘easy” way to
eliminate government spending; and (i) the GovemnimAccountability
Office (GAO) published a report in October detajlithe inefficiencies of
the Byrd Amendment. Ellard referred to the repofithdings that only five
U.S. companies receive 46 percent of all benefiteu CDSOA, with three
of those companies related. She also stated tipainding the program so
that there are more CDSOA beneficiaries “does abtesthe [World Trade
Organization] WTO violation? Ellard noted no process exists to verify
how beneficiaries spend CDSOA disbursements, aatddibbursements can
create a competitive misbalance: “competitive comgs receive the
benefits making other companies who do not recED8OA disbursements
less competitive.” She added that the Committee"b@ercome substantial
hurdles in getting close to CDSOA repeal.”

. Claude Carriere, Embassy of Canadastated that the Byrd Amendment
repeal is “very important to Canada” and that Canadll remove the
retaliatory measures resulting from the WTO rulirsglverse to the Byrd
Amendment once the United States repeals the lave added that
“changing the WTO to make the Byrd Amendment ldégatot the way to

21n March 2005, a WTO Appellate Body ruled that #yrd Amendment violates multilateral trading rukesd
allowed Canada, the EU, Japan and other WTO Mesthgrs to impose retaliatory tariffs of nearly $h3#lion on
U.S. products. The Bush Administration has reqpigtealled for the CDSOA's repeal in light of moimgt trade
retaliation and international pressure to complghwgiobal trading rules.
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go” and stated that if the U.S. Congress does wepeal the Byrd
Amendment in 2005, “[Canada] will continue the figfto have it
repealed].”

. James Hecht, Skadden Arpsprovided a supportive view of the Byrd
Amendment and stated that “when the [CDSOA] prograuwviewed in the
context of the law, it makes sense.” Hecht added the majority of the
Byrd Amendment loopholes and flaws were in dutyogbison, and that
negotiations to “suspend some concessions of CDS@&te more
agreeable than eliminating the provision altogethdde added that an
effective dispute-settlement mechanism is neededemsure proper
compliance with the law.

. Andrew Kentz, Dewey Ballantineechoed Hecht’s presentation and stated
that “CDSOA should be preserved” because ‘its hbenetally help
companies harmed by dumping.” He also cited a We&frt that stated
that the effects of CDSOA payments to U.S. comgaie miniscule in
harming other nations and disagreed with the popukw that the Byrd
Amendment has created “spurious” trade cases.

. Lewis Leibowitz, Hogan & Hartson stated that CDSOA is “a stark piece
of special interest legislation” and added thatpieats of CDSOA benefits
receive their benefits based on their size and tvealot by their need.
According to Leibowitz, the Byrd Amendment is “bpdlicy” because: (i)
CDSOA violates WTO trading rules; (ii) many U.S.ngmanies do not
receive CDSOA benefits and are made less competitilight of those that
do receive benefits; (iii) CDSOA payments do ndtect the extent of the
dumping injury; and (iv) there is no oversight oDEOA disbursements
and how they are spent by the interested compariegowitz added that
the Byrd Amendment is “antithetical to antidumpjpractices.”

OUTLOOK

Ellard’s assessment signals that many in Congrgsarticularly Republicans — wish to
repeal on the Byrd Amendment because of the prablérhas created. As Carriere noted,
Canada and other WTO Members would remove theitiatbry measures if the United States
repealed the CDSOA. Despite the unbalanced disioito of Byrd monies — a clear indication
that the law is “special interest legislation” -etByrd amendment still enjoys broad support in
both chambers of Congress because Byrd benefigiaee a tremendous incentive — millions of
dollars annually — to lobby against repeal. Ondtieer hand, the law’s diffused costs limit a
coordinated lobbying campaign for repeal. Thus,SOB's demise as part of the budget
reconciliation is still far from certain.
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USCC Releases Report to Congress on U.S.-China Econoniirade Relationship
SUMMARY

On November 9, 2005, the U.S.-China Economic ancui@y Review Commission
(USCC) released its annual report to Congress dopas mandate “to monitor and investigate
and report to Congress on the national securityiaaons of the bilateral trade and economic
relationship between the United States and thelE'sdpepublic of China.” The report includes
recommendations to Congress on outstanding isggesding U.S.-China trade and economics,
bilateral high-tech competition, Chinese militargwer, diplomacy, and media and information
controls. We review here the Commission’s remankdJ.S.-China trade and economics and
USCC'’s recommendations to Congress.

ANALYSIS

On November 9, 2005, the USCC released its anrepdrt to Congress. The report
discussed U.S.-China trade and economics, bilateghl-tech competition, Chinese military
power, diplomacy, and media and information costrolt also included recommendations to
Congress on how to best solve the United Statedil@ms with Chinese trade relations. USCC
Chairman Richard D’Amato noted that “there has bbttle in the way of solutions to the
problems which [the United States] has identifisdiis] economic relationship [with China].”
The report stated, however, that “the U.S.-Chiratimnship is not inescapably destined to be
adversarial,” and that “in areas where China pabedlenges to the United States, the United
States must meet the challenges with a varietpattand approaches, and as aggressively as
necessary to protect important U.S. interests.”

Congress created the USCC in 2000 when the UnitettsSgranted China permanent
normal trade relations (PNTR). The Commission =iaf former government officials and
business and labor representatives appointed bgréss Of all the USCC commissioners, only
one disagreed with the report’s findings. Comnoissr William Reinsch, former Under
Secretary for Export Administration-Department obn@nerce, voted against approving the
report and stated that “the report’s tilt is emlegalin its negative tone” and that “the verdict [on
China] is always the same — guilty.” The repoghtighted several outstanding economic and
trade-related issues between the United States Ginda and added recommendations to
Congress on how to solve these issues:

. China’s currency manipulation. The report states that China’s currency
remains “highly undervalued” through direct, intational currency market
intervention by the Chinese government. The Comimisfound that this
manipulation “frustrates” China’'s consent to abity World Trade
Organization (WTO) rules and violates the Intermai Monetary Fund’s
(IMF) Article IV, which charges members to “avoicampulating exchange
rates or the international monetary system in otdeprevent effective
balance of payments adjustment or to gain an untainpetitive advantage
over other members.” The Commission believes thhe Chinese
government’s continued intervention in the excharage market to support
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an undervalued renminbi exposes it to a WTO disparnd is “pushing the

[Bush] administration” to file a dispute settlemeatse with the WTO over
currency matters. China last revalued its curreimcyuly 2005 by 2.1

percent. The Commission also recommended that r@ssgconsider

“imposing an immediate, across-the-board tariffGininese imports” so as
to pressure China into strengthening its currenog arged the U.S.

Treasury Department to “maintain a high level cfgsure on China to take
more significant actions expeditiously to revaltgecurrency.”

. China’s intellectual property rights (IPR) protection. The report states
that China’'s IPR protection lacks substance and thwelations of
intellectual property rights in China continue wually unchecked.”
According to the report, China’s main IPR deficignes “effective
enforcement of its laws” which is among its WTO coitments. Chinese
piracy rates are upwards of 90 percent, and thertregpates that Chinese
piracy has heavily affected the U.S. software amdion picture industries’
competitiveness. China’'s weak IPR protection amforeement also
contradict the WTQO'’s Trade-Related Aspects of latélial Property Rights
(TRIPS) Agreement. Again, the Commission recomradritiat the United
States initiate action through the WTO dispute lkggm process to address
China’s failure to comply with the TRIPS agreement.

. China’s non-market economy status. The United States currently
considers China a non-market economy (NME) and damsot implement
trade remedies — such as anti-dumping (AD) and teouailing duties
(CVD) actions — against Chinese imports under akaetareconomy
methodology.  The Commission recommended that @msgrenact
legislation to make countervailing duties appliealtb NMEs. The
Commission also urged Congress to keep treatingaCéis an NME “in the
application of anti-dumping and countervailing datithrough 2016,” as
permitted by China’s WTO accession agreement, an@sina meets the
criteria for market economy status.

. U.S. trade remedies. The Commission also made recommendations to
Congress on U.S. trade remedy enhancement. Tham&sion
recommended that Congress repeal the new shippelirtgp privilegé for

3 Part of U.S. AD law (19 U.S.C 167 seq.)and CVD law (19 U.S.C. 1674t seq.) At the conclusion of an
affirmative AD or CVD investigation, upon receivirgrequest from an exporter or producer that didemport the
subject merchandise during the investigation ambisaffiliated with any producer who did exporétmerchandise,
the ITA will conduct a “new shipper” review to ellizsh the individual AD or CVD duty rate for thakmorter.
During the review, any importer purchasing from shéper under investigation receives the rightdst a bond or
security, in lieu of cash deposit to cover the tddal antidumping or countervailing duties assdsafter the
review. This is known as the “bonding privilegel# publishing the final results of the new shippeview, ITA
instructs CBP to terminate this bonding privilegel @ollect cash deposits of estimated duties oaréuéntries at
the specific rate determined by the review.
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Chinese imports because it allows “many importdrhinese goods to
avoid payment of anti-dumping duties.” The Commoissecommends that
these importers subject to AD/CVD actions shouldréguired to submit
cash deposits in the amount of any applicable dufthe Commission
recommended that Congress maintain the Continuednpig and

Subsidies Offset Act of 2000 (CDSOAven if it violates WTO trade rules.
Repeal of the CDSOA has been currently added to20@6 Budget

Reconciliation Act and is under consideration im@ess.

. U.S. coordination with the EU, Japan. The Commission recommended
that the United States coordinate efforts withEkand Japan in pressuring
China to upwardly revalue its currency. The Consiois also urges the
United States and the EU to work jointly in deterimg whether China has
reached market economy status to “arrive at a stergi analysis that
ensures that China will have taken concrete arevemsible steps to earn
market economy status before the benefits of stathssare conferred.”

. U.S. mandated corporate reporting. The Commission recommended that
Congress establish a corporate reporting systergdtioer sufficient data to
provide a comprehensive understanding of the tradd investment
relationship with China.” Under such a system, .l&@mpanies would be
required to report to the Commerce Department thairestments,
production schedules and contracts with Chinesasfiln China. The
Commerce Department would maintain a record otal. firms’ activities
in China to increase transparency and reporting.8fbusiness activities in
China.

The USCC report concluded that “current trends i8.4China relations have negative
implications for [the United States’] long-term @oonic and national security interests.” The
report also concludes that the United States’ getathallenge with regards to China is “to
develop a coherent strategic framework for apprioachina in a way that does protect vital
U.S. interests while recognizing legitimate Chinespirations, minimizing the likelihood of
conflict, building cooperative practices and ingiiins, and advancing both countries’ long-term
interests wherever that is possible.”

OUTLOOK

Although the USCC report addresses many of the eroscechoed by the Bush
Administration, its recommendations are far morgragsive than those that the Administration
is likely willing to pursue. President Bush andedsury Secretary John Snow have approached
China using “quiet diplomacy” — a passive approactvhich the United States pressures China

* Congress enacted the CDSOA on October 28, 20Qfarasf the Agriculture, Rural Development, Food &rug
Administration and Related Agencies Appropriatidhs. The CDSOA had three goals: (i) to strengthiea
remedial nature of U.S. trade laws; (ii) to restooaditions of fair trade; and (iii) to assist dastie producers.
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to reform — and will not likely adopt the USCC rep® defiant tone or its extreme
recommendations. Although the House has passedatgn (H.R. 3283) that would repeal the
new shipper bonding privilege, it is unlikely tithe Senate will vote on the measure (S. 1421)
because of current time constraints.  The 200b6rtas almost identical to the 2004 version.
Although the USCC report will likely find allies i€hina’s traditional critics in Congress, it is
doubtful that any of the USCC’s recommendation$ eahme to fruition, barring a drastic change
in the Administration’s diplomatic stance or ses@vidence of Chinese currency manipulation
in the soon-to-be-released Treasury Departmenttrepaglobal currency practices.
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U.S. Highlights

House Passes Spending Cut Bill That Includes Byrd Ammé@ment Repeal

On November 18, 2005, the U.S. House of Represeasapassed the Deficit Reduction
Act of 2005 (H.R. 4241) which includes a repeathef Continued Dumping and Subsidy Offset
Act (CDSOA), the so-called “Byrd Amendment.” Theol$e approved the $49.5 billion
spending cut bill by a close vote of 217-215. Benate passed their version of the bill (S.
1932) in early November. The Senate version doésantain an analogous provision repealing
the Byrd Amendment. The House and Senate will enava conference committee to prepare
the final version of the bill; each chamber willeth vote on the final budget package. If
Congress repeals the Byrd Amendment, AD/CVD dutiesild go to the general treasury.
Repeal, however, is still uncertain, as the CDS@foys broad support in both the House and
the Senate. The repeal provision might be remavednference. With Congress beginning its
two-week Thanksgiving recess on November 21, tneftame for the conference committee is
unclear.

The Byrd Amendment mandates the distribution ofidamping and countervailing
duties to the U.S. companies that petitioned faderrelief or supported the petition. In March
2005, the World Trade Organization (WTO) found e to be inconsistent with international
trade rules and allowed seven WTO Members - inolyithe EU, Canada and Japan - to impose
retaliatory duties on U.S. imports. India has ndlge suggested that it too might impose
retaliatory duties on U.S. imports if the Byrd Andement is not repealed.

President Bush Nominates Richard Crowder as Chief Agculture Negotiator

On November 16, 2005, President Bush nominatedaRic@rowder to be the U.S. Chief
Agricultural Negotiator. Crowder is currently tReesident and Chief Executive Officer for the
American Seed Trade Association. From 1989 to 1882served as Under Secretary for
International Affairs and Commodity Programs at th&. Department of Agriculture. United
States Trade Representative (USTR) Rob Portmanetaudtde nomination and stated that
Crowder “brings to the negotiating table uniqueighs to the needs of farmers and ranchers
coupled with solid experience in the governmentd #mat Crowder “comes at a crucial time in
the global trade talks.” Under U.S. law, Crowdernination is subject to Senate approval.
The timeframe for Senate consideration is unclear.

Senators Push Back Vote Deadline for China Tariff Bl

Senators Charles Schumer (D-NY) and Lindsey GrafRr$C) have postponed the
deadline for a vote on their bill (S. 295) “that wid assess a 27.5 percent tariff on all Chinese
imports” until December 23. Schumer stated thadingoon the bill would be inappropriate as
President Bush is currently in Asia to meet withadssministers at the Asia Pacific Economic
Cooperation (APEC) forum and Chinese President Bghumer and Graham introduced the
legislation in April over mounting concerns thatiis pegged currency rate gave it an unfair
trade advantage over the United States.
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This is not the first time that the Senators dedagensideration of the bill. They delayed
a July vote after Treasury Secretary Snow assimesd that China would allow its exchange rate
to float. China did allow a moderate float but amnced that it was moving to a “managed”
floating currency regime. Schumer stated that he Wisappointed in the steps that have been
taken so far” but noted that the vote could be pddback to March 2006 if he and Congress felt
that China was taking adequate steps to allowitsency to float.

Senator Charles Grassley (R-IA), Chairman of th@a&e Finance Committee, and
Congressional sources, however, doubt the bill didtwgicome law since the Senate’s schedule is
so full that little time could be devoted to thd.bMeanwhile, the Treasury Department has also
delayed the release of its report on whether Chlin@anipulating its currency. If the report
finds that China is a currency manipulator, thea bl may be brought up for consideration,
given the mounting trade deficit with China andi-#@ftina sentiment in Congress, especially if
Senators feel that China is not doing enough tat fits currency.

USTR Seeks Comments on Telecommunications Obligation€ommitments Under
Various Agreements

The Office of the United States Trade RepreserdfidSTR) has requested comments
on the operation, effectiveness, and implementatbrand compliance with World Trade
Organization (WTO) agreements affecting market ofpmities for telecommunications products
and services of the United States. According ®©UWISTR notice, comments should reflect: (i)
whether any WTO Member is acting in a manner thatg¢onsistent with its WTO commitments
affecting market opportunities for telecommunicasigroducts; (ii) whether Canada or Mexico
has failed to comply with its telecommunicationsncoitments and obligations under the North
American Free Trade Agreement (NAFTA); (iii) wheth@hile, Singapore, Australia, and any
other free trade agreement (FTA) partner with aee@gent before January 1 2006 has failed to
comply with its telecommunications commitments adigations under the respective FTA;
and (iv) whether any other country has failed tomply with its telecommunications
commitments and obligations under additional tel@@mnications agreements.

Comments to the USTR are due by noon on Decemi#60%, and USTR will conclude
its review by March 31, 2006.

U.S. Trade Officials Urge China to Open Markets ando Become Active in WTO
Talks

United States Trade Representative (USTR) Rob Rorterged China to open its
markets further and also requested that China bedpk the current impasse in World Trade
Organization (WTO) negotiations. At a Novembef" Iebnference in Beijing, Portman also
urged China to protect American copyrights, tradd&siand patents and to enforce intellectual
property rights (IPR). Portman stated that “Amanigoods and services are not receiving fair
treatment in China, and that Americans must compéthome and abroad against Chinese
producers who are able to sell at less than farketgrices.” According to Portman, the United
States’ problems with China include: (i) investmdihits for foreign companies; (ii)
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“cumbersome, opaque, and unequally-applied ruldglecommunications, insurance, financial
services and other sectors”; (iii) delays in goveent responses to U.S. concerns; and (iv) weak
IPR protection and enforcement. Portman addedthigatUnited States is “eager to work with
the Chinese to help them improve their system” that problems of IPR protection “are not
being solved quickly enough” and that “China shoatd immediately.” David A. Sampson,
Deputy Secretary of Commerce, echoed Portman’sretits in urging China to limit
counterfeiting and crack down on piracy but alspkasized economic successes in the bilateral
relationship and noted that “to focus exclusivetytbe U.S. trade deficit [with China] is . . . to
look at only one part.”

Portman also stated “that China, being a majorgslaypw in the global trading system,
and a major beneficiary of the multilateral tradiggstem, has a responsibility to be more
engaged in the [WTO)] talks” and urged Chinese @fiéicto “step up” and become more involved
in the negotiations. On China’s WTO commitmentsitidan lauded China for taking steps to
meet its WTO obligations but also stated that CH#tdl falls short in a number of areas”
especially IPR enforcement.

Portman and Sampson’s statements come days befeseléht Bush is scheduled to
meet with Asian leaders at the annual Asia Pa&ificnomic Cooperation (APEC) forum. Bush
will urge Asian leaders to help move WTO trade riegions forward during the meeting and
will then travel to China where he will also urgd&i@a to open its markets, to increase IPR
protection, and to make its currency more flexibBthough Portman’s comments on Chinese
trade issues echo those of other U.S. officials, dtatements on China’s participation in the
ongoing WTO negotiations are somewhat novel. Algioit is somewhat unlikely that China
will respond to the Bush Administration’s requestsl suddenly take a more active and public
role in the multilateral negotiations, Portman’sveoents indicate that the Administration is
willing to look beyond its bilateral trade conflicto advance the stalled WTO round. The
Administration’s decision to take this step is aatl signal of how much it values the WTO
negotiations.

United States and India Unveil Trade Forum; India Suggsts Possible Retaliation
Over Byrd Amendment

On November 12, 2005, the United States and lraliadhed the India-United States
Trade Policy Forum intended to double trade betwdsentwo countries within three years.
United States Trade Representative (USTR) Rob Roriamd Indian Minister of Commerce and
Industry Kamal Nath also expressed their hope\tthatid Trade Organization (WTO) Members
could use the trade forum to settle differenceagniculture and other issues that have “dimmed
hopes for a bold conclusion of the Doha Round.rtfRan has described the forum as a “hub”
around which the two countries can strengthen eoanties and resolve bilateral trade issues.
Portman also envisioned that the forum will serge aa “early warning system” for any
impending trade problems and a forum for open comcation. Both officials expect
merchandise trade to double by 2008 but notednitvadtariff barriers remain a contentious issue
that the nations must resolve for the forum to ethe most benefits.
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Among the current bilateral trade conflicts is tbeited States’ failure to rescind the
Continued Dumping and Subsidy Offset Act (CDSOAgp&nown as the “Byrd Amendment.”
The WTO’s Appellate Body ruled in 2003 that the 8ykmendment was inconsistent with
global trade rules. India recently suggested ithatll consider retaliatory measures against the
United States if it does not repeal the contentitasle measure. The Byrd Amendment
mandates the distribution of antidumping and cawaiéng duties to the U.S. companies that
petitioned for trade relief. In March 2005, the W&llowed seven WTO Members - including
India, the EU, Canada and Japan — to impose reliduties on U.S. imports. Although India
has yet to impose such tariffs, Minister Nath stafieat his country might impose additional
import duties on U.S. products as the WTO rulirigves.

On November %, the House Committee on the Budget passed byeaofd?1 to 17 the
Deficit Reduction Act of 2005 (H.R. 4241), whichcindes a measure to repeal the Byrd
Amendment. The bill is awaiting a floor vote irethlouse but faces stiff opposition, due to
partisan conflicts unrelated to the CDSOA'’s repedlf the House approves the budget
reconciliation package, the House and Senate wiene a conference committee to report the
final version of the bill; each chamber will theote on the final budget package. Should
Congress fail to include the Byrd repeal measurthénfinal budget bill or to approve the final
budget package, Indian retaliation would providehier pressure on Congress to repeal the Byrd
Amendment in 2006.

During Asia Trip, President Bush will Urge China to Commit to Market Reforms

The White House announced that President Bushumjé Chinese leaders to move
towards a more flexible currency during his weegldrip to Asia beginning November .4
Bush will also encourage China to improve U.S. ingcaccess to the Chinese market and to
strengthen intellectual property rights (IPR). Mibite House reported that Bush will not make
any demands during his meetings with Chinese Reesitlu but will treat the meetings as
“discussions with two friends.”

The President’s trip will begin with a meeting iapan with Japanese Prime Minister
Koizumi. Bush will discuss Japanese economic reoand the reopening of Japan’s market to
U.S. beef. Bush will then meet with South Koreaesilent Roh and will meet with Malaysia’s
Prime Minister and Indonesia’s president while out® Korea for the November 18-19 Asian
Pacific Economic Cooperation (APEC) meeting. A¢ WPEC meeting, Bush and other Asian
leaders will focus on the current status of Worldde Organization (WTO) negotiations, and
Bush will encourage Asian leaders to make advameddbha negotiating round. Following the
APEC meeting, Bush will travel to China.

Separately, a group of 16 U.S. Senators, led bytSeebbie Stabenow (D-MI), sent a
letter to President Bush on Novembel'talling on him to “tell the leaders of China araghan,
[The United States] no longer accept[s] your idegrade practices and demand[s] that you
change them.”” The Senators also urged Bush tespre Japan and China into halting their
currency manipulation and strengthening their IRRoeement. According to the letter,
counterfeiting is a $16 billion industry in Chinegsting hundreds of thousands U.S. jobs, and
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software piracy costs U.S. businesses close tob#li@1 annually. The letter also claims that
the U.S. auto industry loses $12 billion annuallyedo counterfeit auto parts. The letter
included the Commerce Department’s statistics shgvei September bilateral trade deficit of
$66.1 billion. Stabenow noted that such statistiasuld be a “wake-up call for policy makers.”

Although Congressional Members are pressuring Basadopt a more defiant stance
against China on its perceived currency maniputatioe President intends to maintain a gentler
approach when dealing with China and will not ljkdemand that China make its exchange rate
regime more flexible. Instead, as has been cupeadtice, Bush will use “quiet diplomacy” to
inform the Chinese of U.S. concerns and hope tmatntore passive approach yields benefits
while not offending the Chinese Government. Treastecretary John Snow used the same
approach in his October meetings with Chinese iafic urging China to make their exchange
rate more flexible and to enforce IPR. The TrepadDepartment is scheduled to release its
report on world currency manipulation, includingidis practices, following the President’s
trip to Asia. Should the report state that Chimananipulating its currency, more members of
Congress will likely adopt a “hard-line approachittwChina, regardless of the results of
President Bush’'s meetings. Should congression@&Cdnna sentiment further increase, it is
likely that Congress will consider one or more pgof legislation targeting Chinese trade and
currency practices.

President Bush Nominates Chief Textile Negotiator to be #st. Secretary of
Commerce

On November 10, 2005, President Bush nominateddielviSpooner, the United States
chief textile negotiator, to be the Assistant Segyeof Commerce for Import Administration.
Before serving as a textile trade negotiator, Spoavas a transition coordinator at the Office of
the United States Trade Representative (USTR) durnesident Bush's first term. Prior to that,
he served as an administrative assistant to Repgegse Sue Myrick (R-NC). Spooner has also
served as an associate for the House Rules Coreraitidtthe House Agriculture Committee.

Spooner's nomination follows a Novembét &xtile agreement between the United
States and China to limit Chinese imports of 34egaties of textile and apparel products
through 2008 by placing quotas on these items. eUtite agreement, U.S. quotas for 14 of the
most sensitive categories would be based on 20@6risiand would include limits 10 percent
higher than 2005 levels. These limits would inseetb 12.5 percent by 2007 and to 15 percent
by 2008. Under U.S. law, Spooner's nominatiorulgest to Senate approval. The timeframe
for Senate consideration is unclear.

Republican Senators Oppose Efforts to Repeal Byrd Ama@&ment

Senator Mike DeWine (R-OH) and 24 other Republi€&emators have sent a letter to
Senate Majority Leader Bill Frist (R-TN) urging tBenate not to repeal the Continued Dumping
and Subsidy Offset Act (CDSOA), also known as tBgrd Amendment.” The letter advocated
that the Senate “not accede in a conference onbtldget reconciliation package to an
anticipated House provision” that would repeal ldng. Signatories to the letter noted that they
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do not believe “that the budget reconciliation mexshould be used to substantively change U.S.
trade law” and stated that 72 Senators oppose Irepéae Byrd Amendment — a reference to a
February 2003 Senate letter calling on the Admiaigin to preserve the law. In a separate
letter, Democratic Senators Robert Byrd (D-WV), Mdaucus (D-MT), Daniel Inouye (D-HlI),
and Kent Conrad (D-ND) also voiced their strong agfon to the repeal of the Byrd
Amendment and stated that “no budget reconciliabitin- or any other bill — should be used as

a vehicle to undermine and weaken America’s trades lin this manner.”

The Byrd Amendment mandates the distribution ofidamping and countervailing
duties to the U.S. companies that petitioned fade relief. In March 2005, the World Trade
Organization (WTO) found the law to be inconsisteith international trade rules and allowed
seven WTO Members — including the EU, Canada apdnla to impose retaliatory duties on
U.S. imports. On Novembef“3the House Committee on the Budget passed byeaofd®1 to
17 the Deficit Reduction Act of 2005 (H.R. 4241)hieh includes a provision mandating the
Byrd Amendment’s repeal. The bill will next go ttee House floor for a vote, where it will be
subject to amendment. If passed, the House anaté&enll convene a conference committee to
report the final version of the bill; each chambalt then vote on the final budget package. If
Congress repeals the Byrd Amendment, AD/CVD dutiesild go to the general treasury.
Repeal, however, is still far from certain, as @@SOA enjoys broad support in both the House
and the Senate, and House members will likely @ffeendments to the House bill to remove the
repeal provision. Moreover, Congressional soutege indicated that many Democrats and
moderate House Republicans might oppose the buegenciliation package because of several
provisions unrelated to trade. If this oppositiersufficient to sink the entire budget package,
the Byrd repeal provision — assuming it surviveseadment — would go with it. Finally, the
Senate version of the budget bill (S. 1932) dodscnatain the Byrd repeal provision. Thus,
even if the measure survives amendment and if thuséh passes the bill, the repeal provision
might be removed in conference. The House is égddo vote on H.R. 4241 on Novembel'10

USTR Urges Japan to Ensure Postal Privatization

The Office of the United States Trade RepresematifliSTR) has made
recommendations to Japan's Government to ensuteldpan create "a level playing field"
between private banking, insurance and expresgeaiiglcompanies, and Japan Post's sectors that
provide similar services. In October, Japan'sigaent (the Diet) approved legislation to
privatize portions of the Japan Post - a processa®d to run from 2007 to 2017. Japan Post's
life insurance (Kampo) and banking divisions arersgt from many regulatory and tax policies
that apply to foreign and Japanese private firldSTR Portman stated that "he is counting on
Japan to establish a truly level playing field betw the new Japan Post entities and private
sector companies before approving any new produttSTR included the recommendations its
annual regulatory reform report to President Busth 2apanese Prime Minister (PM) Junichiro
Koizumi. President Bush and PM Koizumi will meet mid-November in Japan before
President Bush attends an Asia-Pacific Economigo€radion (APEC) conference.

The USTR report also praised Japan's reforms ialegs telecommunications, fruit and
vegetable trade, and e-commerce and focused orategu and pricing issues of medical
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devices and pharmaceuticals. In the coming monlhpan's Government will determine
pharmaceutical reimbursement policies that USTRs sequld impact U.S. pharmaceutical
companies and their ability to "market innovativevides and drugs expeditiously.” USTR
Portman urged the Japanese Government "to ensudécahelevice and drug prices are
established in a manner that is transparent, gedddecand fair, and rewards innovation."

USTR delayed the release of annual regulatory mefeport to determine whether Japan
would continue its efforts to privatize Japan Poglarticularly Kampo - after the September
Japanese elections and several U.S. officialgsvigiJapan. PM Koizumi's landslide victory has
provided him with a mandate for privatization - thedrock of his election platform - and the
recent legislation reforming Japan Post providegaty indication that Koizumi will continue
to champion the issue. Despite these moves, tiRUBport and Portman’'s comments make it
clear that the United States will continue to moiniapan Post's privatization to ensure that the
Japanese Government enact these policies and retmvegulatory advantages it has provided
to Kampo and other branches of Japan Post.

House Introduces Bill to Create Special Trade Prosecat, Baucus Promises Similar
Bill

Members of Congress have introduced two bills the¢ intended to force the
Administration to pursue trade complaints more aggively. Representatives Sander Levin (D-
MI) and Dave Camp (R-MI) introduced legislation dbiovember i (H.R. 4186) that would
require the Office of the United States Trade Regmeative (USTR) to create a special "trade
prosecutor" position responsible for "spearhead[trade enforcement cases at the WTO and
through dispute settlement mechanisms includedherdrade pacts.” Levin stated that "this bill
will charge one individual with the task of invegtting foreign trade abuses and taking action
by using any and all means within USTR's poweetel the playing field for U.S. companies.”
The bill is the House version of a Senate bill 1542) that Senators Debbie Stabenow (D-Ml),
Lindsey Graham (R-SC) and Evan Bayh (D-IN) intragtlien July. Under the Senate bill, the
chief trade prosecutor will assist the USTR in stigating and prosecuting disputes before the
WTO.

Senator Max Baucus (D-MT), ranking member of thaade Finance Committee, stated
on November % that he will introduce a bill "in the coming weé&kbkat would require the Bush
Administration: (i) to consult with Congress on ttade enforcement policies; (ii) to list and to
prioritize trade enforcement efforts with Congreasd (iii) to report periodically its trade
enforcement agenda to Congress. Senator Bauauglalss to include a provision in the bill
that would create a trade prosecutor position ainid H.R. 4186 and S. 1542. He added that the
bill is almost ready for introduction but noted tttihe current congressional schedule would
likely delay consideration of the bill until 2006.

Both bills reflect the Democratic view that the Busdministration has not sufficiently
enforced trade rules included in free trade agre¢sn@-TAs) and WTO rules. They are also
prime examples of the approach that many Demodeatd Republicans in import-sensitive
areas) take on "free trade" - declaring supporttfade liberalization, while at the same time
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pushing policies that protect domestic workers maldistries through "stricter enforcement” of
domestic and global trade rules. Oftentimes, h@nehese policies are less about "leveling the
playing field" or "enforcing trade laws" than thaye about benefiting strategic constituencies,
such as organized labor and the steel and textllgstries. Congressional observers note that the
new position would require Senate confirmation aalld give Congress more influence on
trade enforcement. It is unclear, however, how msigpport either bill will receive from the
Administration or Congressional Republicans, a migjoof whom routinely oppose such
measures.

Japan Food Safety Commission Adopts Report to End U.Beef Ban

On October 31, 2005, Japan's Food Safety Commis@@C) adopted a report
concluding that the risk of bovine spongiform er@dppathy (BSE) contamination of U.S. and
Canadian beef from cattle aged less than 20 moigh&extremely limited" and thus
recommending that Japan end its ban on such bé&efuhiro Yoshikawa, Chairman of the FSC
Prion Expert Committee, stated that risk of BSHinsted if both countries strictly observe
export inspection measures. The FSC will now patrecommendation to the public comment
process for four weeks in November and will delimdormal recommendation to end the ban on
U.S. and Canadian beef to the Japanese Ministrideath, Labor and Welfare, and Agriculture,
Forestry and Fisheries. The ministries will thesuie directives to regional bureaus, and beef
imports should resume by the end of 2005. Primeidter Junichiro Koizumi will discuss the
process with President Bush during their Novemigesummit in Kyoto.

Reactions from the Office of the United States €r&kpresentative (USTR) and key
members of Congress were mixed, with most laudiegRSC's recommendation but criticizing
the amount of time it has taken to end the beefoinpan. USTR Press Secretary Neena
Moorjani stated that the FSC's recommendation isngwortant step forward, but that "the
process has taken much too long." She added heaUnhited States "will continue to keep
pressure on until Japan brings its beef importirequents in line with international standards.”
Senator Charles Grassley (R-1A), Chairman of theage Finance Committee, expressed his
frustration with the "drawn out" process but hopeat there was an "end in sight.”

On October 26, Senators Pat Roberts (R- KS) and Kemrad (R-ND) introduced
legislation (S. 1922) that would impose $2.7 hillim tariffs on Japanese imports unless Japan
lifts its ban on U.S. beef by the end of 2005. WMite FSC's recent recommendation, it is
unlikely that the bill will move forward through @gress, barring a major setback in the ban
removal process. The United States, accordingh¢oQffice of the USTR, will continue to
pressure Japan until it lifts the ban. Severaleol®s have noted, however, that Japanese
imports of U.S beef will not likely recover to pban levels because of the in-roads into the
Japanese market that Australian beef has made #iecdban on U.S. beef began in 2003.
Approximately 95 percent of Japanese beef impouseatly come from Australia, and
observers estimate that U.S. imports will recap@fepercent of the market. Prior to the ban,
U.S. beef accounted for 37 percent of all beef g Japan.
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Senate Confirms Bhatia and Schwab as Deputy USTRs

On October 28, 2005, the U.S. Senate confirmeadhdinginations of Karan K. Bhatia and
Susan Schwab to be Deputy United States Trade Bapegives (USTR). USTR Rob Portman
lauded the confirmation and stated that both woudldke "immediate and invaluable
contributions as soon as they are sworn in." Pamtadded that "the World Trade Organization
[WTO] meeting in Hong Kong is less than two mordlagy, and their vast experience will bring
further significant talent to our already skilladde team.” Bhatia will handle trade relations
with Asia and Africa, and his agenda prioritieslwiktlude: (i) leading trade efforts with China;
(ii) continuing free trade agreement (FTA) negatia¢ with Thailand and the Southern Africa
Customs Union (SACU); (iii) strengthening tradeat&ns with the Asia-Pacific Economic
Cooperation (APEC) forum; and (iv) supervising USi&yotiations on pharmaceuticals, labor,
and environment. Schwab will oversee relation$wliie Middle East, Latin America and the
Caribbean, Mexico, and Canada. She will focus(megotiations on the Free Trade Area of
the Americas (FTAA); (ii) continuing FTA negotiatie with the Andean countries, Panama, and
the United Arab Emirates; (iii) concluding the Omeamd Bahrain FTAS; (iv) implementing the
Dominican Republic-Central American Free Trade Agient (DR-CAFTA); and (v)
supervising negotiations on WTO accessions andcgsvinvestment, and intellectual property
in the WTO Doha Round negotiations.

Senators Introduce Legislation to Sanction Japan Unledd.S. Beef Ban Lifted

On October 26, 2005, Senators Pat Roberts (R- K&Kant Conrad (R-ND) introduced
legislation (S. 1922) that would impose $2.7 billim tariffs on Japanese imports unless Japan
lifts its ban on U.S. beef by the end of 2005. Bemators introduced the bill two days after the
Japanese Food Safety Commission (FSC) met to earsiceport recommending that U.S. beef
imports from cows younger than 20 months be resumbte FSC did not approve the report,
but Ryozo Kato, Japan's Ambassador to the UnitateStindicated that the commission will
likely approve the report at its next meeting, &gr allowing Japan to lift the beef ban before
2006. The Senate bill has 18 cosponsors and wegldre the Office of the United States Trade
Representative (USTR) to certify whether Japanliftag its ban on U.S. beef by December 15,
2005. If Japan has not lifted the ban by that,daeelegislation directs the Treasury Department
to impose $2.7 billion in tariffs on the Japanesmpcts of its choosing.

In a prepared statement, Senator Roberts expréss@dpatience with Japan's efforts to
lift the ban and said that the U.S. beef industag Isuffered approximately $5.4 billion in
economic losses since Japan barred U.S. beef iertieer 2003, when one case of bovine
spongiform encephalopathy (BSE) was discoveredhe Wnited States. The legislation is
unlikely to progress quickly through the SenateCasirman of the Senate Finance Committee
Senator Charles Grassley (R-IA) has urged Condrestelay retaliation until President Bush
returns from Japan on November 15-16. On Octobe62nator Grassley told reporters that he
had received a letter from Ambassador Kato statiagjthe FSC would likely approve the draft
report at its next meeting, expected to occur tleekvof October 31. Although Ambassador
Kato's assurances might delay Congressional actiothe Japanese ban in the short term, the
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FSC must act soon to remove the ban, or Senat@siByawill be unable to prevent Congress
from sanctioning Japanese imports.

Cosponsors of the legislation include Senators Waitard, (R-CO); Max Baucus, (D-
MT); Kit Bond, (R-MO); Sam Brownback, (R-KS); Cowr&8urns (R-MT); Norm Coleman, (R-
MN); John Cornyn (R-TX); Larry Craig, (R-ID); Mik€rapo, (R-ID); Byron Dorgan, (D-ND);
Mike Enzi, (R-WY); Tim Johnson, (D-SD); Blanche Ltwin, (D-AR); Harry Reid, (D-NV); Ken
Salazar, (D-CO); Jim Talent, (R-MO); Craig Thom@&s,WY); and John Thune, (R-SD).

House Ways & Means Committee Approves Byrd Amendment &oeal in Final
Budget Reconciliation Recommendations

On October 26, 2005 the House Ways and Means Caesmitpproved by a 22-17
margin theEntitlement Reconciliation Recommendations for &istear 2006 Act a budget
reconciliation measure that includes a repeal efGbntinued Dumping and Subsidy Offset Act
(CDSOA), also known as the "Byrd Amendment." Then@attee will now forward its
recommendations to the House Budget Committee,hwiitt compile a comprehensive House
budget reconciliation package for full House coasition. House sources indicate that repeal of
the Byrd Amendment would save approximately $3l&ohiover five years. During the mark-up
of the budget measure, the Ways and Means Comméfeeted an amendment offered by Rep.
Stephanie Tubbs Jones (D-OH) that would have reththe Byrd repeal provision.

As a result of a March 2005 World Trade Organizatfid/ TO) Appellate Body ruling
that the Byrd Amendment violates multilateral traglrules, Canada, the EU, Japan and other
WTO Member states have imposed retaliatory tadffeearly $134 million on U.S. products.
The Bush Administration has repeatedly called fe@ CDSOA's repeal in light of mounting
trade retaliation and international pressure to glgnwith global trading rules. U.S. Trade
Representative (USTR) Rob Portman yesterday latldedepeal's inclusion in the reconciliation
package. In a meeting with several U.S. senat@stéted that Congress must handle the Byrd
issue immediately, citing the WTO Members' ret@iatand the $3.5 billion savings as a
"substantial incentive" to repeal the provision.

Insertion in the 2006 Budget Reconciliation, howeve but the first of several steps
toward the contentious law's eventual repeal. Fitet full House Budget Committee must
consider the Ways and Means recommendations, iimgjutthe Byrd measure, for the final
budget reconciliation package. Although the Remalolileadership supports the measure, it is
unclear whether a majority of the Budget Committeembers - Republicans and Democrats
alike - will vote to include it in the final budgetll. Furthermore, assuming the repeal provision
survives the committee vote, Byrd Amendment propté the House and Senate will likely
offer amendments removing the provision from thalfibill. Given that the law enjoys broad
support in both chambers, inclusion of such an aimemt in the final bill is somewhat probable.
Thus, although the provision's inclusion in the &/&Means budget package is a positive step
towards the eventual repeal of the Byrd Amendmert a good signal of the Republican
leadership's desire to eliminate the measureeitsigk is still far from certain.
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Portman Hopeful that Japan Will Lift Ban on U.S. Beeflmports

On October 25, 2005, United States Trade Represent§USTR) Rob Portman
expressed concern that Japan had not lifted itsydeo ban on U.S. beef imports following an
October 24 Japanese committee meeting conveneglore the ban's removal. Portman added
that he is hopeful that Japan will "finally makedecision” during the week of October 31,
stating that Japan "must make a decision, and #gésidn should be favorable for the U.S.
cattlemen who have waited patiently for Japan tahdoright thing.” On October 24, Japan's
Food Safety Commission failed to approve a repalitng for the removal of the beef import
ban, but Japanese officials have stated that thamitbee will approve the report during the
week of October 31. Approval of the report cowddd to a resumption of U.S. beef exports to
Japan by the end of 2005.

Japan closed its market to U.S. beef following addaber 2003 discovery of bovine
spongiform encephalopathy (BSE), or "mad cow" disgan the United States. Despite
Congressional and beef industry calls for retagtiPortman remained opposed to imposing
economic sanctions against Japan, believing tledt aation would be counter-productive to U.S.
interests. Portman was likely referring to an admeent to the 2006 Agriculture Appropriations
bill prohibiting the importation of Japanese bewbithe United States until Japan lifts its current
ban on U.S. beef (S. Amdt. 1732 to H. 2744). Alijo both the House and Senate have passed
the amendment, President Bush has yet to sigriatlaw. Congressional sources have noted
that Senators Pat Roberts (R-KS) and Ken ConradPplan to introduce legislation October
26 imposing retaliatory tariffs on Japanese impibrdapan does not remove the U.S. beef ban by
the end of 2005.Chairman of the Senate Finance Committee Senatarl€shGrassley (R-1A)
has urged his colleagues to table such legislatii the President concludes his November
visit to Japan. Members of Congress have expressecerns over the costs to the U.S. beef
industry that the ban has created and over othekahaccess issues. The longer that Japan
delays removing the ban, the higher the probabilitst Congress will impose retaliatory
measures.
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Free Trade Agreements

Sen. Grassley Urges More Market Access in Andean FTAdouse Democrats Gear
Up for Fight

Senator Charles Grassley (R-1A), Chairman of theageFinance Committee, stated that
he would not support the U.S.-Andean Free Tradeedment (FTA) if Colombia did not
improve its market access offer on agriculture. alNovember 16 letter to Colombia’s chief
FTA negotiator, Grassley stated that, at a minimuh®. agricultural products must receive
market access parallel with the access providetthenDominican Republic-Central American
Free Trade Agreement (DR-CAFTA). Grassley alseddhat “Colombian proposals on corn,
soybeans, pork, and beef . . . appear to be CAFiAisih and added that Colombia’s proposals
were “sanctioning higher tariffs.” In the areassahitary and phytosanitary measures, Grassley
stated that Colombia’s proposal “unnecessarily d@y®nd the text of CAFTA” and encouraged
further negotiations to address these concerns.

Separately, House Democrats have begun mountingsamm to the Andean FTA along
the same lines as their opposition to the DR-CAFTAheir concerns include inadequate
standards for worker protection and the environmedrRepresentative Sherrod Brown (D-OH)
stated that “the same bipartisan coalition is re@dfight against the Andean agreement if the
labor standards are not improved.” House Demodrate sent two letters to United States
Trade Representative (USTR) Rob Portman expresbeig concerns. U.S. and Andean FTA
negotiators met in Washington, DC this week tomaftiecompletion of the FTA.

House Ways & Means Chair Pushes for Committee Approvaf U.S.-Bahrain FTA
by Weekend; U.S. and Oman Expected to Sign FTA in Jaruy

Rep. Bill Thomas (R-CA), Chairman of the House Waysl Means Committee, stated
on November 16 that he will bring the U.S.-Bahr&ree Trade Agreement (FTA) to a
committee vote by November 18. Thomas statedhtbatants Ways and Means to vote on the
FTA before Congress begins its two-week Thanksgivatess. Both Ways and Means and the
Senate Finance Committee held “mock-markups” of Hik on November % and ¢
respectively.

Sources note that President Bush has sent a StatesheAdministrative Action to
Congress after Congressional members “agreed oceguoes to monitor improvements in
Bahrain’s labor laws.” Previously, Sen. Max Bauf@sMT), Ranking Democrat on the Finance
Committee, stated that Democrats were concerneld Rathrain’s labor laws but remained
confident that Bahrain would amend those laws.

Separately, Acting United States Trade RepresestafJSTR) for Services and
Investment Christine Bliss stated that the Unitetes and Oman may sign the U.S.-Oman FTA
in mid-January. The FTA negotiations were conatlisieOctober. Once the FTA is signed, the
Bush Administration will “reflect on the most apprate time frame for introducing [the FTA]
for congressional consideration.” The rapid moveiiy the United States with respect to both
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FTAs indicates that President Bush intends to alstipursue his goal of creating a U.S.-Middle
East Free Trade Area (USMEFTA) by 2013.

U.S. Representatives Concerned that IPR under AndeanTA Could Undermine
Access to Affordable Medicine

Several U.S. Congressmen have expressed concesusthb U.S.-Andean Free Trade
Agreement’s (FTA) intellectual property rights (IPRrovisions. Led by House Ways and
Means Committee ranking Democrat Charles RangeNY)- 14 Congressmen signed a
November 10 letter to President Bush that targeted FTA's pharmaceutical intellectual
property standards and indicated that the standardier consideration “could severely
undermine” access to pharmaceuticals and affordaddéth care for citizens of both the United
States and the Andean countries. The letter dbedsthat recent FTAs “promote only the
protection of innovation” but do not address actegsharmaceuticals.

The congressional letter criticized several BushmAuistration proposals for the FTA,
including: (i) providing patents for new uses otgrdaed products; (ii) providing pharmaceutical
manufacturers with five years of market exclusivindependent of paten protection; (iii)
expanding patient coverage to include a wide wargdt medical methods for treatment; (iv)
placing national drug authorities in charge of phaceutical patents; and (v) restricting a
country’s ability to allow “parallel importing”ife., allowing retailers, wholesalers and other
parties to obtain goods subject to IPR directlyrfrbcensed or authorized overseas sources,
rather than dealing with local suppliers, licenseesagents) of patented pharmaceuticals.
According to the letter, these provisions would emcine access to affordable medicine in the
Andean countries, and the “IP provisions developed tailored for the U.S. health care system
may be entirely inappropriate for poor countries.”

U.S. negotiators are meeting with their Andean tewnparts this week in London in an
effort to complete the FTA by the end of Novemb€olombia, Ecuador, and Peru (with Bolivia
as an observer) have been involved in FTA negotiatwith the United States since May 2004.

U.S. Ambassador Pledges FTA Talks with New Zealand

U.S. Ambassador to New Zealand William McCormicks h@edged that the United
States will hold free trade agreement (FTA) talkihwWew Zealand. President Bush appointed
McCormick as ambassador in July 2005, and the 8ewmanhfirmed him in October.
McCormick’s pledge followed his Novembe? eneeting with New Zealand Trade Minister Phil
Goff and stated that the United States has alwigsrf willing to enter into discussion on a free
trade agreement” with New Zealand. McCormick did imdicate when he thought talks would
begin.

Despite New Zealand’s open markets, the UnitedeSthas never pursued a bilateral
trade agreement because of the New Zealand’s aclgar policy — especially its national law
prohibiting nuclear-powered ships from entering Kports. When asked if New Zealand’s
nuclear policy would influence the Bush Adminisivats FTA agenda with the country,
McCormick responded that the United States hasénaddressed the two [issues] as being in
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the same category” and that the agreement “is glcated issue so there is a lot of discussion
to take place.”

Considering that New Zealand is staunch proponkfiee trade and a moderate strategic
ally of the United States, a bilateral FTA betwdka two nations makes sense. Furthermore,
several facets of the U.S.-New Zealand trade oelaliip would expedite FTA negotiations,
eliminating major concerns that the parties cowt conclude an agreement before Presidential
Trade Promotion Authority (TPA) expires in mid-200First, New Zealand is already one of the
world’s most open markets, with 95 percent of inpaiuty-free and an average weighted tariff
at just 0.7 percent. Second, New Zealand maintaigh standards regarding labor, the
environment and human rights, thereby assuagingdogts’ most common concerns regarding
proposed FTAs. Finally, both New Zealand and thédd States have an incentive to enter into
free trade negotiations, as an FTA would provideheaith highly sought-after increases in
market access: (i) imports from New Zealand — paldrly agriculture — have been the frequent
subject of U.S. trade remedies actions and otherebs to entry; and (ii) the United States has
expressed frustration over many of New Zealandis-taoiff barriers to trade (NTBs), including
sanitary and phytosanitary (SPS) measures andcesrivarriers.

Senate Finance Approves U.S.-Bahrain FTA in Mock Matup

The U.S. Senate Finance Committee approved dmgiftléion to implement the United
States-Bahrain Free Trade Agreement (FTA). The @itt®e unanimously approved the
legislation on November™as part of its informal markup to provide the Bus#ministration
with guidance before it submits formal implementilggislation to Congress. The Senate
proposal’s language includes the Administrationfanp to monitor and report on Bahrain’s
dismantling of its primary boycott of Israel. Theffice of the United States Trade
Representative (USTR) included the boycott remavék 2005 National Trade Estimate (NTE)
report on foreign trade barriers. Finance Chairt@an. Charles Grassley (R-I0) stated that the
FTA will serve as a model for other U.S-Middle E&3tAs and opined that the FTA “will get
done this year.” Ranking Democrat Max Baucus (D}MIEo lauded Bahrain’s commitment to
making further changes to its labor laws and ech@eaksley’s opinion that “the agreement
would secure broad bipartisan support in Congress.”

Under Trade Promotion Authority (TPA) proceduresn@ress cannot amend an FTA's
implementing legislation once the President subthiésfinal bill. The House Ways & Means
Committee approved and submitted to the Presidsnwersion of the draft implementing
legislation on November 3rd, and the Finance Coteidg parallel actions are Congress’ last
before consideration of the President’'s formal. bilunder TPA, Congress will have 90
legislative days to vote on the legislation, buthb@ommittees’ unanimous approval indicates
that Congress will consider and vote on the BahFaiA before the end of the 2005 session.
Congressional sources opine that passage of teermgnt should not be a problem.
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United States, Uruguay Sign Investment Treaty

The United States and Uruguay signed an amendatétal investment treaty (BIT) on
November #. Thomas Shannon, Assistant Secretary of Stat&Viestern Hemisphere Affairs
and Reinaldo Gargano, Uruguayan Foreign Ministgmesd the agreement during the Summit of
Americas in Mar de Plata, Argentina. State Depantofficials stated that the agreement
“reflects the commitment of the United States teate new economic opportunities together
with those countries in the hemisphere that ardingilto help themselves by implementing
sound economic policies.” The United States isenity Uruguay’s largest trading partner, and
the agreement is meant to “enhance the businesateliand promote economic growth.”

According to the United States Trade Representativ®. BITs “level the playing field
and ensure that U.S. investors are protected whey @stablish businesses in other countries.
By safeguarding foreign subsidiaries of U.S. firB§'s help promote new U.S. exports to the
markets of BIT partners. BITs also protect therests of average American investors, whose
stock and bond portfolios often include stakesoneign-invested firms.”

Former president of Uruguay Jorge Batlle signedesord establishing the basic terms
of the U.S.-Uruguay BIT in October 2004, but itlédi to obtain the necessary approval of the
Uruguayan Congress. The amended BIT contains elsathgt Uruguay’s new president Tabare
Vasquez proposed in order to mollify the Uruguagaongress. Gargano expressed his belief
that Vazquez's center-left government, which digkd its conservative predecessor in
Uruguay’s 2004 presidential elections, would qucidtify the new treaty. U.S. ratification of
the treaty will require Senate approval.

ITC Report Finds CBERA Has Negligible Impact upon US. Economy

The International Trade Commission (ITC) reporthdtt2003-2004 imports under the
Caribbean Basin Economic Recovery Act (CBERA) car¢d to have a negligible overall effect
on the U.S. economy. According to the report, Yadue of 2004 imports under CBERA
preferences was less than 0.10 percent of the @dSs domestic product. The value of total
U.S. imports from CBERA countries was 1.9 perceintotal U.S. imports. The report also
found that 71 percent of all U.S. imports enterimgler CBERA preferences in 2004 came from
the Dominican Republic, Honduras, Trinidad and uhaand Guatemala. The report also
stated that "based on recent foreign direct investn(FDI) trends, the probable future effect of
CBERA on the United States is expected to be mihimanost economic sectors." Under
CBERA, 24 Central American, South American, andilitsan countries receive preferential
tariff treatment on most of their products.

The report is available online at http://hotdos&aigov/docs/pubs/332/pub3804.pdf

President Bush Calls for Democrats to Support U.S.-Pamaa FTA

During a November %7 meeting in Panama with Panamanian President Madinjos,
President Bush called on Congressional Democratsupport the U.S.-Panama Free Trade
Agreement (FTA) and announced that the FTA was weampletion. He stated that "the
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Democrat Party had free-trade members who arengith make the right decisions based not on
politics but based on what's best for the inteoéshe [United States]" but added that "that spirit
has dissipated in recent votes, and Panama carnrdieipgorate the spirit.” U.S. House Ways
and Means ranking minority member Rep. Charles BlafiD-NY) responded by noting
Congressional Democrats' support of FTAs with CHilimgapore, Australia and Morocco, and
that FTA negotiators had not resolved FTA itemshsas poultry, sugar, rice, pork, and
government procurement. Rangel stated that "hasl to understand why the President is
blaming Democrats in Congress for holding up areagent that his own negotiators haven't
been able to finish."

President Bush's comments most likely derive fromtitter fight in Congress over the
Dominican Republic - Central American Free Tradere&gnent (DR-CAFTA). Although
Democrats argued that DR-CAFTA's failures on labghts were the source of Democratic
opposition, it was widely known that most Demoaatpposition was a partisan rejection of the
Bush Administration, rather than a vote based enafreement's substance. This was not the
first time that Democrats have used the "labor ‘tagdan excuse to vote against Republican-
sponsored FTA legislation that they actually oppfusepolitical reasons. Recent Democratic
actions indicate that it will not be the last. tasek, Ways and Means Democrats withheld
support for the U.S.-Bahrain FTA markup, arguingttthey needed to "receive more solid
assurances that certain laws will be upgraded atept workers' rights to organize unions and
strikes." Congressional Democrats have also st#tetl the Panama FTA's labor rights
provisions might "draw Democratic opposition to fenama agreement.”

United States and China Achieve Textile Agreement

The United States and China have reached an agnéemerinciple to limit Chinese
imports of 34 categories of textile and apparetpats through 2008 by placing quotas on these
items. Each quota will reflect the import-sensiyivof the particular product, with smaller
guotas applied to more sensitive products. Insiégspect United States Trade Representative
(USTR) Rob Portman and China's Foreign Ministep®ai to finalize the agreement this week.
Under the agreement, U.S. quotas for 14 of the s@siitive categories would be based on 2005
imports and would include limits 10 percent highban 2005 levels. These limits would
increase to 12.5 percent by 2007 and to 15 pelyeB008. Sensitive categories include trousers,
underwear, bras, shirts, and all categories fockwhl.S. safeguards are currently in place. The
agreement includes language mandating that theetUnBtates will use "restraint” in
implementing additional safeguards outside the eagemt; observers note that this gives the
United States the added ability to continue puigsefeguards on categories not covered.

The agreement follows the Novembéf dgreement between the two countries to limit
imports of cotton, wool and man-made fiber socksnfiChina to 10 million dozen pairs through
the end of 2005. Negotiators from both sides vadgie to build on the momentum from that
agreement, which USTR calls "the first time the teauntries have mutually agreed upon an
import restriction for a specific apparel category.
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Senate Finance Committee to Conduct “Mock Markup” of Imgdementing
Legislation in Bahrain FTA; House Ways & Means Demorats Withhold Their
Support

The U.S. Senate Finance Committee will informallyarkup and vote on draft
implementing legislation for the U.S.-Bahrain Fieade Agreement (FTA) on November 9th.
During the “mock markup”, Senators will be affoddie opportunity to offer technical changes
or to make legislative recommendations to the BA&dministration before the Administration
submits the formal legislation. After reviewingetlraft implementing legislation, the President
will submit a finalized form of the bill to Congres Under the President’s Trade Promotion
Authority (TPA), Congress will have a maximum of @ays from the date of the bill's
submission to conduct an “up-or-down” vote on tgeeament. Committee approval of the draft
legislation is sound indicator that it will approtiee formal legislation once submitted. The
House Ways and Means Committee conducted its maokihe FTA on November@and
approved the agreement. The scheduling of the mmoaiups indicates that Congress will
likely vote on the Bahrain FTA before the end a #005 session.

During the Ways and Means Committee’s consideratbrthe draft implementing
legislation, Committee Democrats withheld supportthe FTA bill, “in a sign of determination
to promote strong worker protections in trade pacBepresentative Charles B. Rangel (D-NY)
stated that the Democrats support the agreementhaste to vote “present” during the mock
markup (instead of providing an affirmative or niéga vote) to ensure that Bahrain enacts
proposed changes to its current labor laws. Balsr&overnment has assured the United States
that will amend its labor laws to protect unionidties and bring Bahrain’s labor laws in line
with international standards. The Ways and Meaosni@ittee was unable to determine
“detailed instructions” for President Bush withpest to labor assurances in the FTA but agreed
to work with the White House and the Bahraini goweent “to ensure improvements in
Bahrain’s labor laws.”

Focus on international labor standards in pendifigs~is normal for congressional
Democrats. Ways and Means Democrats’ non-votéherltS.-Bahrain FTA draft legislation,
however, is not indicative of their opposition ketFTA. Indeed, the Democrats’ abstinence is a
likely sign that they are willing to approve theATegislation. If they truly opposed the FTA or
found the labor situation in Bahrain untenable, g&hrand his fellow Democrats would have
offered amendments or voted against the draftlEgs. For example, when the Committee
considered the Dominican Republic — Central Ameri€aee Trade Agreement (DR-CAFTA)
draft legislation, all but two Committee Democraiffered an amendment seeking labor
assurances and ultimately voted against the Biflus, it is likely that the Democrats’ refusal to
vote for the Bahrain FTA draft bill was merely aylto its political basee(g. labor unions),
rather than a signal that they will oppose the Ratten the formal implementing legislation is
put to a vote.
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United States, EU, Japan, and Korea Agree on Zero Tdfs on Multi-Chip Circuits

The United States has entered into an agreementthgtEU, Japan, Korea, and Taiwan
to apply zero tariffs on multi-chip integrated ciitts (MCPs). In announcing the agreement on
November &, United States Trade Representative (USTR) Rolnfor stated that "applying
zero duties on MCPs among our key semiconductdimigapartners will boost sales and thereby
enable this industry to grow even faster." Portmated that the agreement's "conclusion is
reflective of the priority the United States atteashto moving the high-tech trade agenda
forward" and stated that the agreement "is a shdhé arm" in pushing current World Trade
Organization (WTO) negotiations forward. Under Hweement: (i) the United States will cut
its 2.6 percent duty on MCPs; (ii) the EU will @uties bound at rates as high as 4 percent; and
(iif) Korea will cut its 8 percent bound duty. Zapdoes not have duties on MCPs. Each country
is working through domestic approval proceduresl, @ agreement is expected to take effect
on January 1, 2006.

MCPs are semiconductors used in devices where tmiization is desirable, such as cell
phones, digital cameras, and personal digital @sgs (PDAs). U.S. companies account for over
50 percent of global MCP production, worth overtdion in 2004, and the United States is a
leading MCP exporter. As Portman noted, the ages¢rsignals an understanding between all
interested parties of the importance and growththaf high-tech sector. Although WTO
negotiations have slowed, the agreement betweedrtied States and the EU indicates that the
two parties will continue to negotiate in less @mtious areas, despite their differences on
agriculture and services. The negotiations alsbcaie a "zero-for-zero sector elimination”
approach to non-agricultural market access (NAMAgatiations, in which Members agree to
zero tariffs on products that all sides seek tcelcwty-free.

Portman: United States Wants to Begin FTA Talks with SouthKorea, but Issues
Must be Resolved

United States Trade Representative (USTR) Rob Rortstated that he would like to
initiate free trade agreement (FTA) negotiationghvouth Korea by the end of 2005. Speaking
at the November®1Asia Forum, Portman noted that the United StatelsSouth Korea still have
several issues and trade disputes that they mudt swd. The United States has repeatedly
demanded that Korea change its "screen quota" mksdating that Korean movie theatres
reserve 40 percent of their screen time for Kofdars. Pharmaceuticals and auto trade are also
contentious issues between the countries. Porstead, however, that Korea deserves praise
for the reforms it has enacted since the Asianrtei Crisis.

U.S. auto industry representatives note that S#&taitea has placed non-tariff barriers
over the years to prevent the United States, theagd Japan from exporting their automobiles
to the Korean market. Auto imports make up 2 paroé the Korean auto market. The Korean
Government's consideration of Korea-specific emarssistandards for all automobiles sold in
Korea would significantly reduce auto imports bessadoreign automakers' limited Korean
market shares would make Korea-specific car matwfaauneconomical. Thus, the Korean
Government could eliminate much of its auto impdfrfsreign automakers do not specify their

Due to the general nature of its contents, thissietter is not and should not be regarded as |eghiice. |

-34-




WHITE & CASE
LIMITED LIABILITY PARTNERSH IP November 2005

cars to Korean standards. Senator Max Baucus (D-KMiking Member of the Senate Finance
Committee, has stated that Korea should "end is€ridninatory practices against foreign
automakers" also adding that Korea, like Japant tifugs ban on U.S. beef.

Because the Administration has indicated that thieed States must conclude any future
FTA negotiations before Presidential Trade PronmoAathority (TPA) expires in mid-2007, the
window of opportunity for the Korean FTA grows siealby the day. Unlike several FTAs that
the United States has recently completed, suchahsaB and Oman, the U.S.-Korea FTA will
be far more complex due to the size of Korea's @egnand its regulatory regime. Thus, if the
United States and Korea wish to complete the FT#reeTPA expires, they must commence
formal negotiations soon. Although Portman soundstiously optimistic about beginning
formal negotiations with Korea, hurdles remain griailture and auto trade. The U.S.
Congress has recently expressed its impatienceaagelr with Japan's "slowness" in lifting its
current ban on U.S. beef. Should Korea show theesacalcitrance in lifting its own ban on
U.S. beef, Congress might hinder USTR's pursuérofFTA with the country. Should this or
any other issues prevent the commencement of aigois by early 2006, it will be far less
likely that the parties will begin FTA talks.

ITC To Investigate Economic Impact of U.S.-Oman FTA

The U.S. International Trade Commission (ITC) \ilepare a report assessing the likely
impact of the U.S. Free Trade Agreement (FTA) v@iman on the U.S. economy and specific
industry sectors. The United States Trade Reptasen (USTR) requested the report that will
also explore the impact of the agreement on grasmedtic product, exports and imports,
employment, production, and U.S. consumer interedSTR requested that the ITC provide the
report by February 3, 2006. The ITC will also haldublic hearing on connection with the
investigation on December 7, 2005.

House Ways & Means Approves U.S.-Bahrain FTA in MockMarkup

The U.S. House Committee on Ways and Means apprnadtllegislation to implement
the United States-Bahrain Free Trade Agreement [FTiAie Committee unanimously approved
the legislation on Novembef®3as part of its informal markup to provide guidancehe Bush
Administration on the formal implementing legistati Chairman Bill Thomas (R-CA) stated
that the FTA "establishes a strong foundation las {Inited States] moves towards the goal of a
Middle East Free Trade Area (MEFTA)." The Admirasion would like to see MEFTA created
by 2013.

The Committee will send the draft legislation te fresident who will submit the bill to
Congress in its finalized form. The Committee'prapal of the draft legislation indicates that it
will approve the formal bill once submitted andrsity that Congress will consider and vote on
the Bahrain FTA before the end of the 2005 session.
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House Ways & Means Committee Conducts "Mock Markup" of Bahrain FTA
Implementing Legislation

Later today, the House Ways & Means Committee wnftbrmally markup and vote on
draft implementing legislation for the U.S.-Bahrd&ree Trade Agreement (FTA). The Draft
Implementing Proposal, Statement of Administrathation, and Section-by-Section Summary
of Draft Implementing Proposal are available on tHeéommittee's website at
http://waysandmeans.house.gov/legis.asp?formmaste&inumber=450

Because the President's Trade Promotion Autholify?A") prohibits Congressional
amendment to an FTA's formal implementing legiskatia "mock markup" allows lawmakers
the opportunity to offer technical changes or tdkenkegislative recommendations to the Bush
Administration before the Administration submitse tformal legislation. After reviewing the
draft implementing legislation, the President willbmit the bill to Congress in its finalized form.
Under TPA, the Congress will have a maximum of 8@sdfrom the date of the bill's submission
to conduct an "up-or-down" voted. a vote without amendment) on the agreement. Ctieeni
approval of the draft legislation is sound indicédteat it will approve the formal legislation once
submitted. Moreover, the Committee's schedulinghef mock markup provides a clear signal
that Congress will consider and vote on the BahfdiA before the end of the 2005 session.

U.S. and China Close to Textile Agreement

The United States and China completed the fiftmdoof textile negotiations and are
close to an agreement on textile and apparel tréuustry sources report that after several days
of "extensive, late-night negotiations," the sith@se "narrowed their differences on the major
issues in the talks." David Spooner, special kextegotiator at the Office of the United States
Trade Representative (USTR) stated that the "dsscos this week have yielded substantial
progress on a large number of issues.” Sourcesated that all that remains is to "hammer out
details" via emails or conference calls. Thesemuopine that both sides will try to reach an
agreement before President Bush's trip to Chinda@rember 19. The parties have not set a date
for resumption of negotiations.

The United States and China on NovemB¥r&ached an agreement to limit imports of
cotton, wool and man-made fiber socks from Chin&Ganillion dozen pairs through the end of
2005. The Office of USTR announced that the limithe "first time the two countries have
mutually agreed upon an import restriction for acsfic apparel category." Spooner stated that
through the new import limit, the United States masnaged to preserve "the status quo."
October 28 expiration of the China textile safedudimiting sock imports from China, likely
played into the import agreement’s resolution. O®. and China may be able to build off the
agreement - a first for both countries - and thxileenegotiations' positive movement to reach a
comprehensive textile agreement before Presidesi Rzaves for Asia in mid-November.
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US-Latin America

President Bush'’s Visit to Brazil May Influence FTAA Negotiations
SUMMARY

Deputy Secretary of State and former US Trade Reptative, Robert Zoellick, visited
Brazil in October to meet the Brazilian Minister Bbreign Affairs, Celso Amorim, and the
Minister of Finance, Antonio Palocci.

The main purpose of the trip was to prepare forupeoming visit of President George
W. Bush, which is scheduled to occur on Novembér 2oellick also discussed the December
WTO Ministerial in Hong Kong.

ANALYSIS
l. The Collapse of the FTAA Negotiations Harms Brait

During the visit, Deputy Secretary of State Rol#sellick noted that Brazil has been
adversely affected by the failure to conclude theH rade Agreement of the Americas (FTAA)
negotiations.

A survey by the Federation of Industries of the&td Sao Paulo (FIESP) found that, as
a result of the collapse of the FTAA negotiatiotise US is vigorously pursuing bilateral
agreements with other Latin American countries.

According to the study, the United States now h&eaxiff advantage over Brazil in both
the Mexican and Chilean markets. ConsequentlyziBaa exports are losing market share to
US exports in these countries.

Il. Upcoming Meetings Seen as an Opportunity to Adtess Hemispheric Trade and the
Hong Kong Ministerial

President George W. Bush will visit Brazil on Nousen 5-6, after taking part in the
Fourth Summit of the Americas, in Mar de la Plétegentina.

The Brazilian and US governments have indicated thay would like to discuss
hemispheric trade and the Hong Kong MinisterighatSummit. Recently, Brazilian Minister of
Development, Industry, and International Trade LEBErnando Furlan stated that there is a
possibility to discuss the FTAA during PresidensB's visit to Brazil.

As part of their preparatory discussions, Zoelligld Palocci discussed the recent U.S.
proposal to decrease farm subsidies and a recexziliBn proposal regarding non-agricultural
tariffs. Last August, the Brazilian Ministry ofridnce published a study proposing the reduction
of tariffs for non-agricultural products.
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OUTLOOK

Zoellick’s trip to Brazil provided a useful foruno taddress bilateral trade issues and
hemispheric trade negotiations. Zoellick’s visitBrazil also laid the ground for the upcoming
visit of President Bush in November.

Although the Bush administration has reaffirmedcasnmitment to the FTAA process, it
remains unclear how it will seek to revive the FTAAen the continued deadlock with Brazil.
Therefore, President Bush'’s visit to Brazil offarsinique opportunity to seek common ground
and bolster the FTAA.
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Prospects for Advancing Trade Integration in the WesternHemisphere Appear

Gloomy

SUMMARY

On November 4, 2005, the Washington Internatiomadd@ Association (WITA) held a
discussion with United States Trade Represent@ti&I R) for the Americas Regina Vargo and
Jeffrey Schott from the Institute for Internatioiadonomics (IIE). Speakers offered their views
on the Free Trade Area of the Americas (FTAA) andaing U.S. bilateral trade negotiations
with the Andean countries and Panama. Vargo arnwtSalso discussed the World Trade
Organization (WTQO) negotiations and the impact eceasful completion of the Doha Round
could have on bolstering the FTAA.

ANALYSIS

WITA held the discussion “After CAFTA: What is nefdr trade in the Americas” on
November 4, 2005. USTR for the Americas Reginaggand Jeffrey Schott discussed the U.S.
trade agenda for the Americas and the status obinggtrade negotiations with Andean
countries and Panama. The speakers also discumpimentation issues with regards to the
Dominican Republic-Central America Free Trade Agrest (DR-CAFTA) and the North
American Free Trade Agreement (NAFTA).

l. U.S.-Andean FTA Near Completion; U.S.-Panama FT/An Hold; FTAA Still Alive

USTR for the Americas Regina Vargo emphasized thessons after DR-CAFTA’s

passage:

DR-CAFTA’s passage brought momentum to other ttatles. The United

States took a leading role at the WTO agricultuggatiations and moved
forward with Andean countries. According to Varpoth DR-CAFTA and

the U.S.-Andean FTA show a clear commitment from thnited States to
advance hemispheric integration.

DR-CAFTA underscored President Bush’'s commitmenth&region. The
underlying message of DR-CAFTA is that trade indign can bring
prosperity and growth to these countries if thebggnate the FTA into their
national development strategy. The Bush admiristraemphasized this
message at the Fourth Summit of the Americas in déhiPlata, Argentina
on November 4 — 5.

The FTA with Central America and Dominican Repubdlcowed how

difficult it is to get Congressional approval foewn FTAs. DR-CAFTA

only passed by two votes. The lesson for futurdg;Tincluding the U.S.-

Andean FTA, is that it will be challenging to ghein approved by the U.S.
Congress.
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With regards to the U.S.-Andean FTA negotiationargd stated that the administration
is seeking to bring them to a close but noted ithetll be very challenging. The parties are
making uneven progress; some areas are near canpighile substantial work remains in
others. Vargo did not make predictions whethésstalould be concluded in the next negotiating
round on November 14 or whether momentum wouldbtif they are not concluded this month.
She stressed, “It is time to make decisions andeniowvard.” Regarding the U.S.-Panama FTA,
Vargo stated that the countries are trying to geklia the negotiation table but nothing has been
scheduled yet.

Vargo concluding her remarks by noting the U.S.om$f in deepening NAFTA,
implementing DR-CAFTA, and building Congressionabgort for the U.S. trade agenda:

Boosting NAFTA’s Competitiveness

Vargo noted that the United States, Canada, anddddsave completed three successful
rounds to streamline NAFTA Rules of Origin (ROOJhe simplification of ROO is worth $70
billion of trade and will benefit businesses anddtocompetitiveness in the North American
region.

Providing Trade Capacity Building for Central Ameran Countries

The United States is committed to trade capacitidimg in Central American countries
to incorporate the FTA into their national devel@mnstrategies. A key lesson learned from
NAFTA is that Mexico made little effort to pursuerdestic reforms in many areas, thus failing
to fully exploit the economic gains from the agresm Vargo noted that a key goal of the
administration is to help FTA partners meet the ll&finium Challenge” goals so that they
exploit fully the FTAs with the United States.

Building Support at the U.S. Congress for U.S. Tedgenda

After CAFTA'’s passage, USTR Robert Portman focusedebuilding support for future
FTAs. USTR’s main goal will be to rebuild a bipsain coalition for free trade “to make trade a
non-partisan issue.”

I. Progress on the FTAA Contingent on Outcome athlie WTO; FTAA Needs to Be
Revived

Jeffrey Schott emphasized three issues that areame for the Western Hemisphere:

. Doha Round. According to Schott, Doha is “stuck” not becatisere is
resistance in the United States to reforming trbdeiers but because of
resistance from European Union countries, which straggling with a
painful enlargement process, agriculture refornmsl sluggish growth. If
there is no progress at the WTO to reform agricaltaubsidies, there will
be little prospect to revive the FTAA.
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. FTAA. Schott noted that the FTAA has been stalledHergast two years.
In contrast, there has been substantial trade igctamong Western
Hemisphere countries and with other world regiohke numerous FTAs in
the Americas are not necessarily a bad thing ®®HRAA if they accelerate
the pace of reform in Latin America. AccordingSohott if Latin American
countries implement domestic reforms and thus, medaheir growth
prospects, they will pursue broader trade initedivike the FTAA. The
Caribbean countries are the most interested immeguthe FTAA talks but
are probably the least influential.

. Fading Interest of the U.S. in Latin America. The United States is
focused on domestic issues and the WTO Hong Kongskérial. U.S.
businesses are also losing interest in the FTAA foodising more on
bilateral FTAs. Schott noted that U.S. exports Biffl. investment flows in
Latin America have not grown at the same pace axhear regions. As a
result, U.S. investment has gone elsewhere.

. NAFTA. NAFTA was useful to promote trade and investnogportunities
but Mexico did not accomplish enough on domesficrmes €.g, energy) to
make the most of the agreement.

Schott concluded by stressing that the FTAA needbd revived. Latin American
countries need trade and investment to promote dleselopment strategies.

OUTLOOK

The U.S. trade agenda for the Western Hemisphgreaap to be focused on completion
of the U.S.-Andean FTA and DR-CAFTA implementatiofhe United States will only push the
FTAA forward after the Hong Kong Ministerial takpkce in early December. If the outcome
at the WTO is partially successful, the United &anay seek to revive the FTAA talks if it can
bridge differences with Brazil. A failure to reachnsensus at the WTO Ministerial, however
could have a tremendous negative impact on the FBAA diminish U.S. interest in Latin
America even further.
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Western Hemisphere Leaders Divided Over Resumptionfd-TAA Talks
SUMMARY

At the Fourth Summit of the Americas held on Novem#-5, 2005, regional leaders
agreed to increase efforts to strengthen demo@adyeradicate poverty throughout the Western
Hemisphere.

However, regional leaders failed to agree on aftianee to resume the stalled Free Trade
Area of the Americas (FTAA) negotiations. Stiff pmgsition from several Latin American
countries to a U.S. proposal to include a paragiapthe Summit Declaration endorsing the
FTAA underscored the lack of consensus with resmeotgional integration. Not only did the
Summit Declaration lack a strong endorsement oFHR&A, but also the leaders were unable to
agree to a specific date to resume the FTAA negmtis.

ANALYSIS
l. Leaders Endorse Mar del Plata Declaration

At the Fourth Summit of the Americasgaders signed the Mar del Plata Declaration,
which calls for strengthening democratic institnsoand eradicating poverty throughout the
Western Hemisphere. The leaders also issued aarAletan with more than 60 concrete goals
aimed at implementing the Mar del Plata Declaration

The Mar del Plata Declaration focused on two issyggob creation to address poverty,
and (ii) the importance of strengthening democratstitutions. We highlight below the key
commitments set forth in the Declaration:

1. Macroeconomic Policies. Leaders agreed to implement macroeconomic
policies that create jobs, reduce poverty, anderfiisng standards. In
particular, presidents noted that if sustainablenemic policies are not
implemented, it would be almost impossible to redpoverty.

2. Employment. Leaders agreed to develop a framework that eagesr
“decent employment.” This framework shall includi¢ responsible fiscal
polices; (ii) a favourable environment to attrastéstment and encourage
competitiveness; (iii) a legal framework that suggpodemocracy and
transparency; and (iv) policies to discourage navtramts into the
informal economy.

3. Education and Technology. Leaders agreed to develop educational and
cultural polices and provide additional governméestgport to encourage

® Former U.S. President William J. Clinton launchieel first Summit of the Americas in 1994. The maljective
of the Summit was the creation of a hemispherie frade zone (with the exception of Cuba). InRhet Summit
of the Americas held in Miami in 1994, leaders agré&o create the FTAA by January 2005. The Se&mdmit of
the Americas took place in Santiago de Chile (Ap#®8) and the Third Summit was held in Quebecpnil&2001.
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scientific and technological advancements. Thedeips will promote
vocational training, enrollment in educational indtons, and
employment opportunities, especially for young &lulThe overall goal
is to encourage employed and unemployed individealsacquire or
update their skills.

4. Private Sector Collaboration. Leaders agreed that the private sector
must be taken into account in public policy degisio Presidents stressed
the need to support small and medium sized compahiecause they
represent a key source of employment in Latin Aozeri

5. Gender Equality. Leaders also committed to grant equal access,
regardless of gender, to public benefits and baizagt of gender issues
when addressing social and labour policies.

I. Diverging Views Over FTAA Language

The United States sought to include language asltigggshe FTAA, support for the
ongoing World Trade Organization (WTO) negotiatioaad other trade-related issues in the
Summit Declaration. However, from the very begnmithe FTAA was a major point of
disagreement among the various delegations. Ralgieaders failed to agree on common
language with regards to the FTAA. Consequently Summit Declaration included two
different paragraphs on the FTAA. Mercosur anchéziela endorsed one paragraph and the
remaining 29 countries endorsed the other.

Western Hemisphere leadedsd not agree on a specific date to resume the FTAA
negotiations. The Declaration only stated thateaihe WTO Ministerial is concluded, Colombia
would hold informal consultations with Latin Amegit countries to schedule a senior trade
officials meeting in 2006.

We highlight below the views of key Latin Americanuntries with respect to the FTAA:

. NAFTA countries took a uniform pro-FTAA position. Megiadopted an
extremely active role, leading the pro-FTAA coneny Moreover,
President Vicente Fox stated that the FTAA wouldbmpleted in the near
future with or without Mercosur countriés.

. In preliminary meetingdyiercosur countries, notably Brazil and Argentina,
rejected efforts to include any language on the ATiA the Summit
Declaration. Their vocal opposition to any FTAAdgmage led to strains
with the United States.

6 Local press sources indicate that President Fstetement endorsing the FTAA was the main reason Rvesident Nestor
Kirchner cancelled a previously scheduled meetiitg Rresident Fox.
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. The day before President Bush arrived in Mar dateRArgentine officials
demonstrated some flexibility by expressing williegs to some language
regarding the FTAA. However, Mercosur countriegevstill reluctant to
agree on specific commitments or timetables bectngsewould like to first
see progress at the multilateral leVel.

. In spite of the strong pressure that many delegatexerted on Mercosur
countries, and their evident isolation from the a@mng Latin America
countries, Mercosur leaders rejected any language calling for a
resumption of the stalled FTAA negotiations.

. Our sources in Argentina note that Mercosur’s gjfropposition arises out
of: (i) Brazil's refusal to advance the FTAA befatee WTO Ministerial
Meeting clarifies commitments towards phase outagficultural export
subsidies; and (ii) President Kirchner’s failure dbtain President Bush'’s
support to renegotiate Argentine debt with therimi@onal Monetary Fund
(IMF).

. SeveralLatin American countries such as Chile, the Andean countries, and
Caribbean nations support reviving the FTAA nedaies. Many of these
countries have signed or are negotiating FTAs tiehUnited States.

. Venezuela's President, Hugo Chavez, stated, “Th&A-Ts dead,” and
instead proposed, the ALBAAlternativa Bolivariana para Ameérica —
Bolivarian Alternative for the Americas)Venezuela, however, relaxed its
tough stance on the FTAA and supported Mercosarguage to reject a
timeframe to conclude the FTAA. Thus there is rention in the Mar del
Plata Statement that the FTAA has collapsed.

lll.  Civil Society Representatives Hold Parallel Meetings

On November 2, 2005, leading representatives frben dusiness community in the
Americas held various meetings and workshops toudsthe political and economical situation
of Western Hemisphere countries. Business leattemgsed on how: (i) to improve the
competitiveness and productivity through human teapiormation and technology; (ii) to
promote transparency and democratic governance,(iando develop strategies to generate
employment. Business leaders submitted their @malpdo the leaders attending the Summit.

" The governments of Brazil and Argentina stated aing real advance in the FTAA negotiations wowdgehd on the results of
the WTO Hong Kong Ministerial. At the Ministerialpuntries will consider the possibility of phasiogt export subsidies and
reducing tariffs for agricultural products, amortbey relevant issues.

8 The US has signed FTAs with Canada and Mexico (RWF Chile, Central American nations and the Domém Republic
(CAFTA-DR) and is finalizing negotiations with thedean nations (Colombia, Ecuador and Peru).
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With regards to the FTAA negotiations, South Amamnicbusinessmen supported the
initiative. Nevertheless, they highlighted thag¢ thgreement should be balanced and must take
into account the different levels of developmerttwa the Western Hemisphere.

OUTLOOK

During the 1990s, many Latin American countriespadd market-orientated economic
policies under the so-called “Washington Consefisafser decades of state interventionism.
These policies encouraged investment flows intordggon, which led to remarkable growth
rates in many countries. By the end of the decdtle,economic bonanza” came to a halt as
many countries faced macroeconomic unbalances)diakcrises, and corruption scandals. The
result was the upsurge of a new wave of “populistiders in South America (Lula Da Silva,
Kirchner, Tabaré Vazquez, and Chavez, among othdrs)comparison to their predecessors,
these leaders are very distrustful of the “Washkingfonsensus” and market-oriented policies.
Instead, they favor greater state interventiordidress social concerns.

Some of these leaders praise themselves for nandh@ood relations with the United
States. The result is that President Bush condinoidoe highly unpopular in the region and his
presence in Argentina triggered massive protestssadMar del Plata and Buenos Aires. The
political context surrounding President Bush’s tieles with several populist Latin American
leaders strongly influenced the Summit and thed filealaration.

We draw the following conclusions from the Summit:

. This Summit showed a clear alignment of many caesiin the hemisphere
to the U.S. objective of creating the FTAA in thean future. A possible
explanation of this alignment might be that manytla#se countries have
already opened their markets through FTAs with Wimited States. As a
result, the extension of tariff preferences to lieenisphere does not appear
to pose a threat to them.

. Some press sources indicate that Mercosur Presidemre highly
disappointed because of the lack of support of rotbetin American
countries and their alignment to the U.S. stancehenFTAA. Overall,
U.S.-Mercosur relations were not at their peak purthe Summit. In
Argentina’s case the meeting between President Basth President
Kirchner failed to produce the expected results aAresult, we can expect
that future relations between them will not be meath as they were before
the Summit. In contrast, the bilateral encountineen President Lula and
President Bush appeared friendlier, causing indasgleasure in Argentina.
The United States showed a more conciliatory altitwith Brazil because it
needs the latter's support and leadership at th©\Wdgotiations.

The final declaration reflected strong divergingws with regards to the resumption of
the FTAA talks. Mercosur countries succeeded eluding “vague language” to resume the
negotiations after the outcome of the Hong Kong iMerial. The remaining 29 countries,
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including the US, conceded on this language arlddan their attempt to set a date to resume
the talks.
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US-Latin America Highlights

Bush Admits That FTAA Has "Stalled" With U.S. Focus onDoha Negotiations

President Bush admitted that his efforts to crahte Free Trade Agreement of the
Americas (FTAA) - a free trade zone in the Westdamisphere - have "stalled,” and that he
will use upcoming meetings with Latin American leesito build support for the current World
Trade Organization (WTO) Doha Round of trade nediotns. President Bush stated that "at this
point in time, the Doha Round really trumps the RTAs a priority, because the Doha Round
not only involves our neighborhood, it involves tivBole world." President Bush said that he
will use his November 4 -5 trip to the Summit ok tAmericas in Argentina to work with
Brazilian President Lula and other leaders "totket stage for a good outcome in the Doha
Round," rather than to push FTAA negotiations. sklent Bush initially focused on the FTAA
during his first Summit of the Americas [Third Sumof the Americas held in Quebec], stating
that the agreement would address poverty and edongnowth. Since then, the United States
has completed free trade agreements (FTAs) witkeGind the Dominican Republic and Central
American (DR-CAFTA) countries. The Administratisalso close to completing a deal with
the Andean nations of Colombia, Ecuador, and Pé&mesident Bush has stated that he is "very
satisfied" with each of these FTAs.

President Clinton launched the FTAA during thetfBsimmit of the Americas in 1994.
Differences over market access between the UnitattSand Latin American nations delayed
the agreement's original 2005 completion date.hdlgh President Bush will not focus on the
FTAA during this summit, his advisors stated thatwill speak with President Lula to discuss
the United States' and Brazil's leadership in FT#egotiations. President Bush will also meet
with leaders from the Dominican Republic and Cdntfanerican nations to discuss
implementation of DR-CAFTA, and he will seek Lafimerican leaders' support for the current
Doha trade negotiations. Following the summit,skRlent Bush stated that he will travel to
Panama to discuss "trade issues and Panama's aldseamcDR-CAFTA" and will meet with
Panamanian President Torrijos to urge Panamardhei agreement.

President Bush's satisfaction with bilateral tradgeements in Latin America may
impede a larger agreement addressing many ofehwesithat current FTAs already cover. With
the President's focus on Doha rather than on th®AFToncluding the agreement may take
several years. On the other hand, Doha may resohrey of the key market access differences
that exist between the United States and Brazilhawe stalled the FTAA. If the FTAA nations
refocus their efforts on the FTAA and use the Daokegotiations as a springboard for future
FTAA negotiations, completion of the agreement rsidi/be possible.

Business Groups Urge Governments to Enhance Competitivess through Trade
Facilitation and the FTAA

The U.S. Chamber of Commerce and 100 other busigesgs in the Americas are
urging interested governments to cut red tape isin@ss transactions to enhance economic
competitiveness and incur growth. The Chamberathdr signatory organizations - including
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Brazil's National Confederation of Industry, Clal€onfederation for Production and Commerce,
the Argentine Chamber of Commerce, and the Canadiember of Commerce - released the
recommendations in advance of the fourth Summih@fAmericas in Argentina November 4-5.
President Bush and leaders from 33 other Westemidfdere nations will discuss trade and
other significant issues during the summit. Theonremendations urge governments to
implement reforms agreed to at the 1999 Free Thada of the Americas (FTAA) ministerial
conference and to take "an ambitious stance ingtbbal Doha Development Agenda trade
facilitation negotiations." Other recommendatianslude smarter regulations, increased e-
business usage, and streamlining customs and grorhestration.

The Chamber's report on measures to facilitateetiadthe Western Hemisphere is
available online at http://www.uschamber.com/pudiimns/reports/0511_3simplethings.htm
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MULTILATERAL

EU Offers New Set of Proposals to Move WTO Negotiationshead
SUMMARY

On October 28, 2005, the EU presented a new sptopiosals on agriculture and other
issues during a meeting of the Five Interestedid®a(FIPS — United States, EU, Australia,
Brazil and India) near London. EU Trade CommiseioReter Mandelson stated that the new
proposal’'s suggested cuts “go further the EU’sinalgoffer” but added that the EU proposals
“are fully conditional on satisfactory movementotiner areas of negotiation.” Mandelson added
that the proposal is meant to unlock the World €ra&drganization (WTO) Doha Round
negotiations to ensure the success of the WTO’ssiber ministerial in Hong Kong. We
review here the EU’s new proposal.

ANALYSIS

On October 28, 2005, the EU presented a new sptopiosals on agriculture and other
key negotiating areas during a FIPS meeting neardan. EU Trade Commissioner Peter
Mandelson stated that the new proposal’'s suggesiesl “go further than the EU’s original
offer” but added that the EU proposals “are fulpnditional on satisfactory movement in other
areas of negotiation.” The EU’s commitments inelud

. Domestic Support in Agriculture. The EU is prepared to accept a 70
percent reduction in Aggregated Measures of SugpdiS) and to accept
the U.S. offer of a 60 percent AMS reduction, buandelson noted that the
U.S. cuts would not bring about the reforms suggesty other countries.
The EU also proposed AMS reduction based on thaaeldwith the EU in
the top tier, the United States in the middle teargd Japan in either the top
or middle tier. The EU proposed an 80 percenircde minimissupport for
all developed countries in both product-specifid aron-product specific
support and suggested that WTO Members developptisgs to govern
new Blue Box regulations. On overall reduction tirade-distorting
subsidies, the EU proposed a three-band systenofée@d to make a 70
percent cut in the first band and required a 6@gugrcut of countries in the
second band and a 50 percent cut of those faltittiga third band.

. Market Access in Agriculture. The EU’s proposal reflects the Group of
20’s (G-20) proposed tariff reduction formula iniatn countries employing
higher tariffs would make deeper cuts. Developedntries would have a
100 percent tariff cap; developing countries wodde a 150 percent tariff
cap; and Least Developed Countries (LDCs) woulcehay tariff cuts. The
EU also proposed “flexibilities for sensitive pratist” The EU’s four-band
proposal is based on the following parameters:
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Developed Countries Developing Countries
Number of 4 4
bands
Thresholds Thresholds Linear cuts Thresholds Linear cuts
within AVEs within AVEs
0-30% 35% (20%-45% 0-30% 25% (10%-40%
30-60% 45% 30-80% 30%
60-90% 50% 80-130% 35%
Above 90% 60% Above 130% 40%

The EU also proposed that a maximum of 8 percemttaf tariff lines be designated as
“sensitive products,” with a Special Safeguard €& (SSG) for beef, poultry, butter, fruits and
vegetables, and sugar. The EU proposal emphasmsving the protection of Geographical
Indications (Gls) and calls for the extension of fhrotections available for wines and spirits
under Article 23 of the Agreement on Trade Reladsgects of Intellectual Property Rights
(TRIPS) to all products.

Non-Agricultural Market Access (NAMA). The proposal seeks an
agreement on a simple “Swiss” tariff cutting formwlith a coefficient of
10 for developed countries and no flexibilitieseaclusions for any product.
The EU also stressed the need for an agreemeheaglimination of export
duties.

Services. The EU proposed a quantitative target applicablthe offer of
WTO Members, except LDCs, with improved commitmens139 of the
163 services sub-sectors (85 percent). The EU pisposed specific
qualitative parameters for services offers so asemoourage forward
movement on services negotiations.

The EU’s proposals in market access are conditiondfurther clarification from other
developed countries on the elimination of theimierof export support,” and the EU wishes to
see an agreement before Hong Kong on a progreg&sineila that cuts into applied tariffs as
well as ambitious mandatory country targets fovises sectors to be liberalized.

OUTLOOK

The EU presented its proposal prior to the FIRsctgiference on October 28, as United
States Trade Representative (USTR) Rob Portmarpteaticted on October 27. Portman, who
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was prepared to hold the FIPs meeting with or witteotabled EU proposal, had also stated that
he “expected the EU proposal to be at least astmuabias the U.S. proposal.” Based on today’s
proposal, the Office of the USTR publicly statedttthey were “disappointed with the new EU
proposal,” and Members must put forth more effarompto the December ministerial. The
Office of the USTR added that “the proposed tagtfuctions are lower than proposals from the
G-20 developing countries and far lower than th8.roposal,” and that “the large number of
exceptions for so-called sensitive products appbrelnas not changed from earlier EU
proposals,” allowing for “substantial loopholes ttee relatively lower tariff cuts the EU has
offered.” The Office of the USTR also stated itdidf that a final agriculture agreement based
on the EU proposal would weaken other negotiatiegs and that “the Doha Round would not
approach its potential for promoting developmemipartunity and global economic growth.”
Unless the United States, EU and other WTO Memimatse grand advances in the next week,
they will not be able to agree on the key aspetthe agriculture negotiations in each of the
three pillars by the targeted November 7-8 datenvthe FIPs will meet again. Such an outcome
would provide yet another setback on the road togH¢ong.
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Doha Round Agriculture Negotiations Move Forward; Signficant Challenges
Persist

SUMMARY

As of early October the Doha Round agriculture m@tjons have witnessed
considerable activity with WTO Members includingtEuropean Union (EU), United States
(U.S.), and the Group of 20 (G-20) countries hawsngmitted offers pertaining to each of the
“three pillars” of the negotiations. Despite thenmrerous offers and counter-offers however,
wide divergences on key aspects of the negotiattonsinue to divide Members. The area of
market access remains particularly fraught withteotion over the levels of tariff reduction that
developed and developing country Members shoulceiiakle and the appropriate flexibilities
that they should be allowed in this regard. Img@ple negotiators are still aiming to reach
agreement on full modalities for the agriculturtk¢aby the Hong Kong Ministerial scheduled
for 13-18 December 2005. The EU in its latest peap has called for agreement amongst the
Five Interested PartiggFIPs) on the key aspects of the agriculture natjohs by November 7-

8 at a high-level meeting in Geneva.

ANALYSIS

We provide below an account of the negotiating towss of the major players in each of
three pillars of the agriculture talks.

l. Domestic Support
A. Total bound AMS

There appears to be a gradual convergence of WdSEH positions on the reduction of
total bound levels of the Aggregate MeasurementSopport (AMS), although the G-20
countries are calling for steeper cuts. The lat¢S8. proposal dated October 10 calls for
reduction within five years of the total bound lewé AMS by 37% for countries with bound
AMS levels below U.S.$12 billion; by 60% for coues with bound AMS levels between
U.S.$12 billion and U.S.$25 billion (such as, theSl), and by 83% for countries with bound
AMS levels above U.S.$25 billion (the EU and Jgpan

The latest EU proposal dated October 28 offers% @it in its total bound level of AMS
contingent on proposals made by other WTO Membedsazcepted a 60% reduction in AMS
by the U.S. on the condition that it undertakesnrefin certain other areas. The EU also called
for countries falling in the “third band” to cutain bound AMS levels by 50%.

The proposal submitted by the G-20 countries isenamnbitious, calling for a cut in total
bound level of AMS by 60% for countries with bouAMS levels below U.S.$15 billion; by
70% for countries with bound AMS levels between .W1S billion and U.S.$25 billion (U.S.),
and by 80% for countries with bound AMS levels abbtlkS.$25 billion (EU and Japan).

% U.S., EU, Brazil, India and Australia
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B. Overall trade-distorting support

While U.S. and EU positions on the reduction of rallepermissible levels of trade-
distorting support are not very far apart, the G#s urged significantly higher cuts for
countries falling in the middle and lowest bandehe U.S. calls for the reduction within five
yearsof the overall permissible levels of trade-distogtisupport by 31% for countries with
overall bound levels below $10 billion; by 53% fmuntries with overall bound levels between
U.S.$10 and 60 billion (the U.S. and Japan), an@3% for countries with overall bound levels
above U.S.$60 billion (EU). The EU has agreedht® teduction in overall trade distorting
support based on three bands but has not defiretdbahds. It offers to cut the EU’s overall
bound levels by 70% and to accept a 60% reduatiadhe second band.

The G-20 has proposed the most ambitious measarakis regard: (i) developed
countries should reduce overall permissible lew&strade-distorting support by 70% for
countries with overall bound levels below $10 billj by 75% for countries with overall bound
levels between U.S.$10 and 60 billion (such asUtf® and Japan), and by 80% for countries
with overall bound levels above U.S.$60 billiondslas the EU); (ii) developing countries will
be in separate bands for overall cuts due to @iffee inde minimisentitlements.

C. Blue Box?®

Negotiations pertaining to blue box support will difficult. The July 2004 Framework
Agreement had set a ceiling on Blue Box suppo#i%tof a country’s average total value of
agriculture production over a period to be establis during negotiations. The U.S. has
proposed lowering that ceiling to 2.5% of the vatieagricultural production. In its counter-
proposal, the EU posits that the commitments agrigssh in the July Framework package
cannot be achieved by introducing product spec#itings or by lowering the 5% overall ceiling
on ‘Blue Box’ payments. In particular, the EU msféo the obligation under the July Framework
Agreement to negotiate new criteria to ensure lha box measures are less trade distorting
than AMS measures. This language survived in éx¢ of the July Framework Agreement
despite U.S. resistance, and at the insistencera#ilBand other countries. U.S. efforts will
likely be geared towards allowing the inclusion hint the blue box of counter-cyclical farm
payments to U.S. farmers designed to compensate ithéhe event of a decline in international
commodity prices. The U.S. will not find this easythe face of opposition from the EU and G-
20 countries. The EU proposal clearly emphasizested to develop disciplines to govern the
new Blue Box in order to avoid the shifting of higtrade-distorting payments into the new box
without significant changes.

9 The blue box exempts countries from the generalOWile that all agricultural subsidies linked taguction
must be reduced or kept within defingel minimidevels.
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Il. Market Access
A. Tariff Reduction

Negotiations on the reduction of agricultural ggritonstitute the most contentious area
in the agriculture talks. The EC confronted wititernal pressure from EU member states has
been resisting U.S. and the G-20 demands for deepein EU tariffs. The latest EU proposal
based on an earlier G-20 paper sets out four teedtiction bands with countries required to
make deeper cuts on tariffs falling under the highends. The EU offer however falls short of
U.S. and G-20 demands for higher cuts within eackhe four tariff bands. The U.S. has
demanded by far the highest reduction, with narrdve@ds and deepest cuts within each band.

The table below sets out key negotiating proposaigariff reduction bydeveloped
countries.

EU U.S. G-20

Thresholds Linear Cuts Thresholds Linear Cuts Thresholds Linear Cuts
within AVEs within AVEs within AVEs

0-30% 35% (20%-45% 0-20% 55-65% 0-20% 45%

30-60% 45% 20-40% 65-75% 20-50% 55%

60-90% 50% 40-60% 75-85% 50-75% 65%
Above 90% 60% Above 60% 85-90% Above 75% 75%

Tariff Ceiling = Tariff Ceiling Tariff Ceiling =
100% =75% 100%

The EU in its latest proposal has made clear itgillingness to accept the U.S. position
which it considers could lead to cuts at leasteepdas those under earlier U.S. proposals based
on the harmonizing “Swiss formula”, which cuts hegtariffs more steeply.

As for tariff reduction by developing countriesetBU has accepted the G-20 proposal
establishing different sets of tiers for develoged developing countries, coupled with lower
tariff cuts for the latter. The U.S. has also aaed greater flexibility to developing countries
with lower reduction commitments and longer phas@ériods to be determined when base
parameters for developed countries are establishkkxvever, unlike the EU, the U.S. proposes
identical bands for both developed and developmgtries.
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The table below provides key negotiating propos$aitstariff reduction bydeveloping

countries.
EU U.S. G-20
Thresholds Linear Cuts Thresholds Linear Cuts Thresholds Linear Cuts
within AVEs within AVEs within AVEs
0-30% 25% (10%-40% 0-20%
A-B% 0-20% 25%
30-80% 30% 20-40% b-c% 20-50% 30%
80-130% 35% 40-60% c-d% 50-75% 35%
Above 130% 40% Above 60% d-e% Above 75% 40%
Tariff Ceiling = Tariff Ceiling Tariff Ceiling =
150% = X% 150%

Although the U.S. has not yet specified the leveahdff reduction applicable to each of
the four bands for developing countries, the G-80ntries have found the U.S. proposal as

being unacceptable.

The Indian Commerce Ministeticiezed the U.S. proposal for

progressively higher tariffs within each band, anguhat it was tantamount to the harmonizing
Swiss formula approach that Members had alreagytesj.

B. Tariff Ceilings

The U.S. proposes a lower tariff ceiling for deyed countries than that proposed by the
EU and G-20 countries. The G*16ountries reject the notion of capping agricultdaaiffs in
their proposal. The G-10 does not put forward gjgguercentages for tariff cuts, but proposes a
‘credit-based’ model that could potentially grantiotries a significant measure of flexibility for
cuts within each tariff band in exchange for alglighigher average tariff reduction.

C. Sensitive Products

Number: The EU has called for a maximum of 8% of totatiahle tariff
lines to be designated as sensitive products. wbigd amount to 176 tariff
lines eligible for treatment as sensitive prodgiten that the EU has a total
of 2200 tariff lines. The U.S., on the other hgrdposes limiting tariff
lines subject to “sensitive product” treatment tdyol% of total dutiable

tariff lines.

Treatment: The U.S. has proposed that in the case of sengtioducts
with existing tariff rate quotas (TRQs), the quosé®uld be expanded, in-

1 |celand, Israel, Japan, Korea, Liechtenstein, Mast Norway, Switzerland, Chinese Taipei.
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quotas brought down to zero, and tariffs outsideghiotas halved. The U.S.
would like to see potential sensitive products aithTRQs remain that way,
and suggested other options to provide a measuggabéction, such as
longer phase-in periods for tariff cuts. The EWeag with the principle that
for a particular tariff line designated as sensitiwoduct, the higher the
deviation from the corresponding tariff cut, thgher the TRQ expansion.

Agreement on the number of tariff lines eligible gensitive product treatment therefore
appears to be a tougher issue than agreement ortine of their treatment.

lll.  Export Competition

Both the EU and the U.S. have said that they wgllea to a “date certain” for the
elimination of export subsidies but difficult negions can be expected before that date is
decided. The latest U.S. proposal has calledheretimination of export subsidies by 2010 as
well as the establishment of disciplines on certdirer forms of export support.

The EU has not yet provided a date for the elinnomabf export subsidies but has stated
its intention to “front-load” the elimination of prrt subsidies. In other words, the EU would be
prepared to undertake larger cuts in export subsiai the early rather than the latter years of the
elimination period. However, it has stressed that the elimination gfoex subsidies must be
matched by the removal of other trade-distortingcpces in export competition, which are less
easily quantifiable, such as export credits, steondisciplines on state trading enterprises
(“STES”) and commercially driven food aid by couesrsuch as the U.S., Canada, Australia and
New Zealand.

OUTLOOK

WTO Members appear to have made progress in tisguskions on the reduction of
domestic support in particular with the EU and Ulfaving closed in on some of their
differences. The EU is likely to approximate thed| of subsidy reduction called for by the U.S.
given that this reform is considered well withiretbounds of the EU’s Common Agricultural
Policy. G-20 proposals on domestic support howenegnain more ambitious than those of the
EU and U.S. and will be a point of contention. &alMembers remain skeptical about whether
the U.S. proposal on cutting domestic support wdall to a real reduction in its subsidy
expenditures. The U.S. has insisted however,ithgiroposal would require it to significantly
reduce subsidies, claiming that a 60% cut to tdigirting support would leave its subsidy cap
at U.S.$ 7.6 billion and halving Blue Box suppast 2.5% of the value of total agricultural
production would allow subsidies of up to U.S.$ Bilion. These limits would be lower than
current U.S. spending on such programs includisgaintroversial ‘counter cyclical payments’.
Negotiations on the establishment of new critesiakiiue box support are nevertheless expected
to be contentious given U.S. intentions to shifirder-cyclical payments under this category.

The agriculture negotiations have clearly enteremtitecal stage with Members having
made proposals on key aspects of each of the @ifferegotiating pillars. Positions however,
remain polarized, particularly in market access rehtbe proposals circulated do not build on
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one another. Moreover the offers on subsidy reduddy key Members such as the U.S. are

conditioned on a certain level of ambition in mar&ecess. Therefore even the convergence on
domestic support achieved so far remains tenuaist i@ contingent on progress on market

access, the most difficult area in the negotiations

The U.S. and G-20 have dismissed the EU’s lateskehaccess proposal as being
inadequate, particularly given the EU’s proposakkield 8% of tariff lines under “sensitive
product” protection. Certain EU Member States sashFrance, on the other hand, have
criticized the EU offer as giving away too muchll 26 EU member states would need to agree
to an EU offer before it can formally be made, battthe French and other dissenting EU
member states could in principle veto the offehe EU meanwhile, is attempting to strike trade-
offs between agriculture and other areas of theaDoégotiations. In particular, the EU is
demanding non-agricultural market access concesdignlarge developing countries such as
Brazil, China and India, stating that without ito“loutcome on agriculture or other parts of our
negotiation” is possible. Moreover, the latest Bgriculture proposal is conditioned on
agreement at the Hong Kong Ministerial on speddigets in NAMA, Services, Anti-Dumping
and Development. The EU sets out these targets iannex entitled “EU Requirements for
Progress in Non-agricultural Issues”.

Decisions on the key aspects of the negotiatioeseapected at the high-level talks
between the FIPs scheduled for November 7-8, a wedlvo before Director-General Lamy
plans to table a first draft of the ministerial Beation for Hong Kong.
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Status Report on WTO Trade Facilitation Negotiations: Le@l Drafting of
Agreement to Start After Hong Kong Ministerial

SUMMARY

WTO Members are entering a critical stage in théad®evelopment Agenda (“Doha
Round”) as they attempt to bring it to a successfuiclusion in 2006. In contrast to the general
stalemate in the Doha Round, the negotiations adetrfacilitation have shown significant
progress. Although the trade facilitation talksrt&d much later than negotiations in the other
areas of the Doha Round, they are now the mostadda These negotiations, however face the
risk of being “taken hostage” as a form of pressfoe progress elsewhere (for example
agriculture, NAMA and services, among others).

A compilation of Members’ proposals put forward i WTO Secretariat provides an
idea of the possible content of a WTO Agreement@ue Facilitation. Moreover, a draft report
of the Chair of the trade facilitation negotiatiggpup circulated in late October calls for the
initiation of negotiations on actual trade factiibm text in early 2006 on the basis of a “list of
elements” drawn from the Secretariat’s compilatibhis list provides an even clearer indication
of the “elements” that could be included in an éuahTrade Facilitation Agreement.

ANALYSIS

WTO Members agreed to launch negotiations on TFa®litation as part of the “July
Package” in August 2004. Negotiations formally started with the establigmin of the
Negotiating Group (NGTF) and the appointment ofAlnebassador of Malaysia Muhamad Noor
Yacob as the Chair in November 2004.

The NGTF has met several times throughout 200%1imé#l and informal sessions. The
tone of the negotiations has been positive. Disoosshave progressed in the full sessions of the
negotiating group with little need for private catiations with the Chair.

l. The Negotiating Mandate

The negotiating mandate provides that negotiatimsl aim o clarify and improve
relevant aspects of GATT Atrticles V, VIII and X wiaiview to further expediting the movement,
release and clearancegiods, including goods in transit. The negotiatisinguld further aim at
provisions for effective cooperation between custarmn any other appropriate authorities on
trade facilitation and customs compliance issueBe Tmandate acknowledges the *“cost
implications” of these negotiations faleveloping and least-developed countries (LDCs). Fo
this reason, it requires that:

. The scope of the commitments be commensurate \wihcapacity for
implementation of developing and LDCs (paragragii 2nnex D).

2 Annex D of the General Council’'s Decision of Auglis2004 (WT/L/579).
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. The capacity for implementation of the new committae particularly in
the case of developing and LDCs, be determineccaordance with their
trade facilitation needs and priorities (paragrdpf Annex D); and

. Technical assistance and capacity-building (TA&CBhould help
developing and LDCs to implement the commitmensulteng from the
negotiations (paragraphs 5 and 6 of Annex D).

Finally, the mandate provides that the principlespkcial and differential treatment
(S&D) should extend beyond the granting of tradisibtransition periods for implementing
commitments.

The negotiations have so far focused on Membergpgeed clarifications and
improvements of relevant aspects of GATT 1994 Aetic/, VIl and X. However, discussions
on the development aspects of these negotiatioves tialy gradually started to receive further
attention from Members.

Il. Proposed Measures

More than 60 proposals have been submitted froneldped and developing countries
covering a wide range of matters falling within 8wpe of the covered GATT provisiofs.

Secretariat CompilationsThe WTO Secretariat has prepared two documentsssist
Members in their discussions:

. Compilation of Members’ ProposalS. This document sets out the
proposals’ main elements, built-in flexibilities carenvisaged mode of
operation. It is a “live document” that the Secriettaintends to update with
every new contribution. The document also makesreetce to relevant
S&D components and inputs on TA&CB. A second sect@mmpiles
proposals of a crosscutting nature, with no diledt to any particular
measure.

. Summary of Questions and Answers on Members' Patgpds This
document compiles questions and answers relateghetoproposals that
Members have submitted so far.

Covered Measuredembers have proposed disciplines on the follgvwgnbject matters.
Some Members have also complemented their propeg#isan account of their “national
experiences”.

13 Negotiating proposals are identified under theecddN/TF/W/*.
“ TN/TF/W/43.Rev.3, dated October 4, 2005.

15 JOB(05)/222, dated October 6, 2005.
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Measures Related to GATT Articles V, VIl and X

Publication and availability of
information

Publication of trade regulations and penalty priovis.
Internet publication.

Notification of trade regulations.

Establishment of inquiry points or information censt
Other measures to enhance the availability of
information.

Time periods between publication
and implementation

Interval between publication and entry into force.

Consultation and commenting on
new and amended rules

Prior consultation and commenting on new and anende
rules.
Information on policy objectives sought.

Advance rulings

Provision of advance rulings.

Appeal procedures

Right to appeal.
Release of goods in event of appeal.

Other measures to enhance
impartiality and non-
discrimination

Uniform administration of trade regulations.
Maintenance and reinforcement of integrity andczthi
conduct among officials.

Fees and charges connected with
importation and exportation

General disciplines on fees and charges imposex ion
connection with importation and exportation.
Reduction/minimization of the number and diversity
fees/charges.

Formalities connected with
importation and exportation

Disciplines on formalities/procedures and data
/documentation requirements connected with impiorig
andexportation.

At

Consularization

Prohibition of consular transaction requirements.

Border agency cooperation

Coordination of activities and requirements oftaltder
agencies.

Release and clearance of goods

Expedited/simplified release and clearance of goods
Establishment and publication of average releade an
clearance times.

Tariff classification

Obijective criteria for tariff classification.

Matters related to goods transit

Strengthened non-discrimination.

Disciplines on fees and charges.

Disciplines on transit formalities and documentatio
requirements.

Improved coordination and cooperation.

Operazionalization and clarification of terms.

Measures Related Cooperation between Customs and i@t Authorities on TF and

Customs Compliance

Exchange and handling of
information

Multilateral mechanism for the exchange and hagdbih
information.
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lll.  Development-Related Aspects

The introduction of trade facilitations reforms bgrtain developing country and LDC
Memberswill depend in large measure on successful capacitiging initiatives. Some Members have
putforward initial ideas, like the ones described belto deal with the “development” aspects of
the negotiating mandate. However, this debatedlisssan incipient stage.

A. TA&CB in the course of the negotiations, including support in the
identification of Members needs and priorities'®

Several proposals have called for the accuratesss@mt by individual WTO members
of their own trade facilitation needs and priosteithin the context of the WTO negotiations.
This exercise is aimed at: i) categorizing each Memnin terms of capability to implement an
agreement on Trade Facilitation; and ii) definihg technical and financial resources required to
implement the agreement.

A group of Latin American countries co-drafted ameounication that outlines
preliminary ideas for ensuring that the scope omweotments undertaken by developing
countries is linked to the capacity for implemeiatat’ The communication also underscored the
inter-relation between trade facilitation rulestba one hand, and the identification of Members’
needs and priorities, TA&CB and S&D, on the othEne paper stresses the importance of the
self-assessment by Members of their needs andtmsopertaining to trade facilitation reform.

In addition, the WTO Secretariat published a natscdbing the WTO TA&CB activities on
trade facilitation being carried out in collaboaatiwith the IMF, OECD, UNCTAD, WCO and
World Bank (TN/TF/W/54). At this stage, the actieg are aimed at assisting developing
countries and LDCs to assess their needs andtm®and enabling them to participate fully in
the negotiations. The Secretariat also publishé®eaf-Assessment Questionnaire” to assist
Members in identifying their needs and prioritiesthin the context of the proposals that have
been tabled in the Negotiating Grolip.

The questionnaire has been designed to help Mempelesvelop an inventory of the
proposed facilitation measures that have been mmgted already in its territory, ii) identify
gaps where further facilitation measures could der, and iii) identify areas where targeted
technical assistance and/or capacity building stppmeeded and could be requested.

6 proposals submitted by China and Pakistan (TN/ZR)V Peru (TN/TF/W/30), and the African Group
(TN/TF/W/33 and TN/TF/W/56).

1 Communication from Argentina, Bolivia, Brazil, G&i Colombia, Costa Rica, Dominican Republic, Ecuaé!
Salvador, Guatemala, Honduras, Mexico, PanamagRayaPeru, and Uruguay (TN/TF/W/41).

18 TN/TF/W/59, dated July 28, 2005. The questiormdins been drawn up on the basis of the Secrétariat
compilation of proposals that have been made by Mamin the Negotiating Group (TN/TF/W/43/Rev. hplds
intended to complement more detailed diagnostitstfmr assessing needs and priorities that areladlaifrom
other sources — such as UNCTAD, the World Bank thiedWorld Customs Organization. Members who wish to
carry out a more comprehensive analysis of theddaend priorities should consult these tools.
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B. TA&CB beyond the negotiating phase

Several proposals have underscored the need fatueefWTO Agreement on Trade
Facilitation to ensure that developing countriegehaccess to appropriate technical support and
capacity building funds for implementation of thgreement. In particular, Pakistan and
Switzerland jointly proposed that a mechanism foe provision of technical and financial
assistance to developing countries to implemenir tt@mmitments on trade facilitation be
effective® The two proponents acknowledged that large diffees exist among developing
countries regarding the implementation of tradelifaion measures. They also stated that the
challenge was to provide enough flexibilities fodividual Members to define their own pace
and extent of development through tailor-made gmist while simultaneously ensuring that
Members collectively set ambitious targets for kveger term. Pakistan and Switzerland have
proposed therefore a mechanism that would compfisgan action plan containing obligations,
implementation periods and required means; iiye@gihg mechanism for TA&CB and funding;
iii) conditions for the provisions of TA&CB and fding (e.g. existence of an action plan,
recipient Member’'s commitment for implementation)) the establishment of a WTO Trade
Facilitation Committee to endorse Members’ trad®litation obligations and commitments (i.e.
TA&CB and funding), and v) a multilateral processeview whether the support and assistance
provided to a particular Member was effective arigetier that Member is in a position to take
on new binding trade facilitation obligations.

IV.  Participation of WTO Members

Most Members including developing countries and kDBave participated in the
negotiations actively and constructively. Develgpaountries appear supportive of all proposals,
with one exception: the proposal for an “ElectrorBingle Window” whereby a single
submission to one agency of import or export docuaten would suffice for all purposes.
Developing countries have pointed out that the emp@ntation of a Single Window could prove
be too expensive an undertaking for them. A pilajgrt in Vietham for the construction of a
Single Window is estimated to have cost $ 35 milliDeveloped countries, like the United
States, are also opposed to binding rules on thitem

The World Bank and the World Customs Organizatianehbeen active in demonstrating
the value of trade facilitation for developing ctnigs; .showing for example that being a land-
locked country in itself added 30% to the costaihd business. It is also clear that for traders in
developing countries the main problems and coste dn the context of trade with other
developing countries rather than that with the ¢tgyed world.

19 TN/TF/W/63.
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A new landscape of alliances has emerged sincdatireeh of negotiations in August
2004. TheColorado Groupcomprises developed and developing countries whigh level of
ambition in these negotiatioffs.

The Core Groupg* has put pressure on other Members to include thelalement-related
component in the negotiating mandate. CuKanya and _Venezuelsstill appear to have
reservations with regard to the negotiating prockstia on the other hand has adopted a very
positive approach and is probably the only coutiteg has been commenting in detail on all the
proposals. It seems to be well prepared and to leraetly what its needs and priorities are with
regard to trade facilitation reform. Malaysias also played a very constructive role, in |grge
due to the leadership of Ambassador Noor as chaiwhthe negotiating group. The Philippines
is now more supportive of the negotiations buteaensas being erratic in its approach. The
Caribbean countriebave also become more supportive of the negatisti€ountries, like
Rwanda,Ugandaand_Zambiahave become increasingly active in the negotiatiin particular
because of their land-locked situation.

Joint proposals submitted by developed and devajppountries have been a notable
feature of the negotiations. Uganda and UnitedeStatbmitted a proposal on the prohibition of
consular transaction requirements; India and thigedrStaten customs cooperation; Paraguay,
Rwanda and Switzerlarwh transit; and Pakistan and Switzerlamddevelopment-related issues.

V. Draft Report for Hong Kong Ministerial

In late October, the Chair of the Negotiating Graup Trade Facilitation, Ambassador
Noor circulated a draft report (TN/TF/W/72) a fingdrsion of which will be forwarded to the
General Council for inclusion in the Hong Kong Mitarial Declaration. The draft report calls
for the initiation of negotiations on actual traf@eilitation text in early 2006 on the basis of a
“list of elements” drawn from the WTO Secretariat@mpilation of Members’ proposals. This
list provides an idea of the “elements” that cob&lincluded in an eventual Trade Facilitation
Agreement. The draft report also calls attentionthte need for the provision of technical
assistance and capacity building to developing t@msand LDCs that will allow them to
participate effectively in the negotiations and iteplement the results of the negotiations.
Members are likely to hold private meetings witke t8hair or among themselves to further
discuss this draft, before the next meeting ofNkgotiating Group on November 9-10.

20 Members of the Colorado Group include Australiman@a, Chile, Colombia, Costa Rica, the European
Communities, Japan, Korea, Hong Kong, Morocco, NgrnwWNew Zealand, Paraguay, Singapore, Switzerland,
the United States.

% Members of the Core Group include Bangladesh, vidans, Cuba, Egypt, India, Indonesia, Jamaica, Kenya
Malaysia, Mauritius, Nigeria, Philippines, Tanzanifrinidad and Tobago, Uganda, Venezuela, Zambid an
Zimbabwe.
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OUTLOOK

Negotiations on trade facilitation have been pregireg smoothly so far. There appears
to be no opposition to an agreement that wouldaorttinding disciplines within the scope of
the GATT provisions that pertain to trade facilaat (Articles V, VIII and X). Middle-income
developing countries are also open to acceptinglifgn disciplines, although low-income
developing countries would need more time and &@sgie to implement them. Reaching
consensus on commitments to provide technical sxahdial assistance to developing countries
will constitute the most difficult area in the néigtions. The negotiating mandate for the Doha
Round requires that WTO Members take into accaumtcompliance costs of trade facilitation
commitments for developing and least-developed tm@mm Although the developed countries
accept that this will be essential to reaching athwehile agreement, they are reluctant to
making commitments at an early stage in the netymtis, lest they be asked for more in the end-
game.

Relevance to Toyota

A successful conclusion of trade facilitation neéggdns is also linked to a positive
outcome on the other negotiating areas of the D®and-agriculture, market access for non-
agricultural products, services, rules and trade development issues. Ministers at the Hong
Kong Ministerial will likely endorse the initiatioof negotiations on the actual text of a trade
facilitation agreement. Legal drafting would thesglm in 2006 soon after the Ministerial, with a
high level of ambition and with every prospect ofrpleting the work by the end of the year.
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WTO Panel Issues Ruling on United StatesZeroing’
SUMMARY

A WTO Panel has ruled that the United States \adlats obligations under the Anti-
Dumping Agreement by using the practice oérbing in original dumping investigations.
(Under 'zeroind, the investigating authority does not averageitp@sand negative dumping
margins together. Instead, it considers all nggatiumping margins to be zero. This has the
effect of inflating the overall average dumping giar and can lead to the imposition of anti-
dumping duties which may not otherwise not applglg}t

The Panel split on the issue of whetheerbing was similarly prohibited during
administrative reviews, the annual procedure unwdach the U.S. Department of Commerce
(DOC) determines final anti-dumping duty liabilithiring the preceding year. The majority of
the Panel ruled thatgroind could be used during administrative reviewsretisoned that the
relevant provision of the Agreement applied onlyimiy "the investigation phase"”, which the
Panel interpreted to mean only during original Btigations. However, one dissenting
member of the Panel argued tha¢rbing is WTO-inconsistent during administrative revieas
well. The strong dissenting opinion in this Pamglort virtually guarantees an appeal.

ANALYSIS
l. Background
Use of zeroing in original investigations is WTOgonsistent

The EC argued that the United States acted indenglig with its obligations under
Article 2.4.2 of the Anti-Dumping Agreement by ugirizeroing in a number of identified
original investigations. Article 2.4.2 sets outtae rules for the calculation of a dumping
margin, providing in part that "the existence ofrgmas of dumping during the investigation
phase shall normally be established on the bastsaaimparison of a weighted average normal
value with a weighted average of prices of all cample export transactions....". The Panel,
applying prior Appellate Body jurisprudence, foutidht zeroing by the DOC during original
investigations violated Article 2.4.2. The Paratsthat it would not be appropriate for it to
"depart from the Appellate Body's conclusion thidte. margin of dumping for the product in
guestion must reflect the results of all such camspas...."

Therefore, U.S.Zeroind, as applied in original investigations, was WTi@@onsistent.
EC claim against the U.S. statute is rejected

The EC challenged a provision of the U.S. Tarift &s inconsistent, as such, with the
requirements of the Agreement that any differerete/ben the export price and normal value be
treated as a margin of dumping. The EC pointatieovording of the statute, which used terms
such as "amount", which the EC argued required taongly suggested a positive result.
However, the Panel rejected this claim, finding tha statute did not directly speak to the issue
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of negative-value dumping margins. In making finsling, the Panel relied heavily on a 2004
Federal Circuit court decision that the Tariff Adttes not require (and does not preclude) the
DOC to disregard negative margins.

Therefore, the statute was not as such inconsigtigémtJ.S. WTO obligations.
DOC "Standard Zeroing Procedures" WTO-inconsisteas such

The EC also challenged the DOC "Standaeroing Procedures”, specifically the
computer programs that separate sales with posiagins from sales with negative margins,
and then subtotal only the dumping amount for saiéis positive margins. The EC argued that
these Procedures were WTO-inconsistent as suclkepémdlently from their application in
specific cases.

The Panel first addressed the issue of what measureld be challenged as such in
WTO dispute settlement. Drawing on earlier ApgellBody jurisprudence related to the DOC
"Sunset Policy Bulletin”, the Panel in the presease concluded that "it is possible for a
measure to be challenged as an act or instrumantsttts forth rules or norms that are intended
to have general and prospective application' eviear&vthe measure in question is not 'a legal
instrument’ under the law of a Member and doedmat an administrative agency.” In the view
of the Panel, "the objective of protecting the sigwand predictability needed to conduct future
trade can...readily be frustrated if well-estal#imorms that systematically and predictably lead
to WTO-inconsistent actions cannot be challengei tirey can be challenged only if they are
embodied in a particular type of instrument.” Hanel said that the argument that there could
not be WTO-inconsistency as such if an agency salion to change its procedures "strikes
us as artificial, at the very least in the caseaaform that has been applied invariably for a
considerable period of time." In such a case,Raeel noted, "WTO-inconsistent conduct may
be as predictable as when WTO-inconsistent conduehvisaged in a law or regulation." It
added that "to accord decisive weight to the natdra particular instrument in which a norm
manifests itself creates a risk of addressing sgmptrather than causes."

Applying this framework to the facts of this catiee Panel said that the DOC Standard
Zeroing Procedures represented "a well-established antdefhed norm" followed by the
DOC, and it was possible to "identify with precisithe specific content of that norm and the
future conduct that it will entail.” The Panel ctuded that the U.&eroingmethodology, as it
related to original investigations, was a norm thias WTO-inconsistent "as such."

Panel rejects EC claims regarding administrativeviews: reference to "investigation
phase" limits the discipline to original investigains only

The Panel pointed to the rule set out in Articlé.2 regarding the establishment of "the
existence of margins of dumping during the invegtan phase.” It rejected the EC argument
that the "decisive element” in the interpretatidntite scope of Article 2.4.2 was the word
"investigation." Instead, it said that it was resagy to determine the meaning of the phrase in
the context of the Agreement as a whole.
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The Panel ruled that Article 2.4.2 had to be intetgd to apply "only to determinations
of dumping in the context of investigations" punsut Article 5 of the Agreement, and not to
administrative reviews. The Panel pointed to a lbemof factors that it said supported this
conclusion, including the textual similarities beem "the existence of margins of dumping
during the investigation phase" and the wordinghefinvestigation disciplines set out in Article
5, the fact that the Agreement consistently usesl word "investigation" in relation to
proceedings under Article 5 and different termigglon relation to proceedings following the
original investigations, and the "express distimtietween investigations and reviews."

Thus, the Panel ruled that the phrase "the exist@fanargins of dumping during the
investigation phase" meant that Article 2.4.2 agplio the investigation within the meaning of
Article 5, as opposed to subsequent phases of akggssment and review. Consequently, the
Panel dismissed the EC claim that the United Statéed inconsistently with Article 2.4.2 when
it "zeroed" negative margins during administratigeiews.

Rule requiring "fair comparison” also limited to oiginal investigations

The Panel also rejected the EC claim that the UdniBtates breached the "fair
comparison” requirement of Article 2.4 during thtranistrative reviews. Article 2.4 provides
in part that "[a] fair comparison shall be madenmsin the export price and the normal value."

The Panel recalled its ruling that Article 2.4.2imited in application to investigations
within the meaning of Article 5. It reasoned th4tlo interpret Article 2.4 as
prohibiting..zeroingnot only in investigations...but also in duty asseent proceedings...would
render ineffective the language in Article 2.4.2attHimits its scope of application to
investigations." The Panel therefore found that thnited States did not act inconsistently with
Article 2.4 when it zeroed in the challenged adstnative reviews.

One Panel member dissents from the "radical condtuss" of the majority

One (unnamed) member of the Panel issued a disgempinion on the interpretation of
the phrase "during the investigation phase" in deti2.4.2 and the scope of the "fair
comparison” principle in Article 2.4.

The dissenting member disagreed with the view ef tiajority of the Panel that the
insertion of the words "during the investigationapl” in Article 2.4.2 could reflect "a
compromise bridging different interests.” The digsasked: "Who could imagine that the more
precise dumping calculations, those withpettoing should be done in the original investigation
and the more rudimentary ones, those wéloing in the assessment and review stage, with the
result that inflated duties would be finally assess the later stages of the proceedings?" 4f thi
were the case, according to the dissenter, "I liagegreatest of doubts whether such a text
would ever have had a chance of being adopted.”

The dissenter acknowledged that the words "investig phase" and "investigation
period" were "not identical", but, in his view, tloifference in wording was "not such as to
justify the radical conclusions which are drawnnirehis difference by the [majority of] the
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Panel." He therefore did not share the majoritgmion that Article 2.4.2 applied to original
investigations only. He reasoned that "the extstesf dumping is not only examined in original
investigations. Assessment and review proceediegsire the same kind of investigation into
the existence of dumping."

The dissenter said that the argumentation of thpntaof the Panel with respect to
Article 2.4 was "inconceivable because of the itestal which it leads, contradictory because in
conflict with the independent nature of the faisiesquirement under Article 2.4...and artificial
because it seeks interpretation of the basic gri@cdinforming all of Article 2' in one of its most
enigmatic paragraphs.” The dissenter also stratsedhe majority's view ignored the fact that
Article 2.4.2 is preceded by the requirement thas i'subject to the provisions governing fair
comparison™ in Article 2.4. In the view of the s, this "double security” clearly subordinated
Article 2.4.2 to the "fair comparison” rule of Aske 2.4, with the "consequence that, in case of
conflict, the fairness principle prevails."

Therefore, the dissenter indicated that he was Tno& position to admit that the
disciplines established forzeroing by Articles 2.4 and 2.4.2 are limited to original
investigations."

The report of the Panel ibnited States - Laws, Regulations and Methodolagy f
Calculating Dumping Margins ("Zeroing'(DS294) was released on October 31, 2005.

Il. Significance of Decision /Commentary

This decision - if upheld on appeal — would weaktendisciplines of the Anti-Dumping
Agreement by allowing the use of the WTO-inconsistézeroing methodology during
administrative reviews.

Under WTO rules, a product will be considered aariged” if it is "introduced into the
commerce of another country at less than its nowatle." More specifically, "dumping"
occurs where the export price of the product is than the comparable price for the like product
in the exporting country. This produces a so-dalf@sitive dumping margin." However, when
"zeroind is used, investigating authorities do not givey aredit for "negative dumping
margins”, i.e. when the export price of the prodischigherthan the price in the exporting
country. Instead, the negative margins are seel. This means that a negative margin for
one shipment or class of goods cannot be usedfdetat positive margin for another shipment
or class.

This can be illustrated through examples. Supplsexport price of the product in the
exporting country is $100. There are differentnse®s that may apply:

. Positive dumping margins If there are two shipments of the product - one
at $60 and one at $80, the average of the twoipesitmping margins ($40
and $20) will produce a final dumping margin of $30This is
uncontroversial.
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. Positive and negative dumping margin withoutzeroing If there are two
shipments of the product - one at $60 and one 40 $the average of the
positive (+ $40) and negative (- $40) dumping masgshould produce a
final dumping margin of zero. In other words, dungpwould not exist
under the Agreement, and no dumping duties shaldposed.

. Positive and negative dumping margin withzeroing If there are two
shipments of the product - one at $60 and one 40 $the average of the
positive (+ $40) and the "zeroed" ($0) dumping nreggvill produce a final
dumping margin of $20. In this case, dumping Wwélfound to exist, and a
dumping duty of $20 will be imposed.

For original investigations, the Appellate Body hiasind that 2eroind is WTO-
inconsistent. In the 20(EC - Bed Linercase, the Appellate Body found tlzatroing“does not
take into account thentiretyof the prices of someexport transactions [original emphasis]." In
the 2004US - Lumber Dumpinglispute, the Appellate Body stressed treroing"inflates the
margin of dumping for the product as a whole." Idwer, the Appellate Body has so
far not been asked to rule on whetlzeroingis also prohibited during administrative reviews.
(In the U.S. retrospective duty system, goods stiltigea dumping order are permitted to enter
the United States upon payment of a deposit. In aamual administrative review,
the DOC determines the final liability for dumpidgties during the preceding year, and sets a
new deposit rate.)

In the present case, the majority of the Paneldahat the prohibition againszéroind
applied only during investigations, and not duradministrative reviews. They pointed to the
fact that the applicable provision of the Agreemdmy its own terms, applied during "the
investigation phase", which the majority considetieechean during the original investigation.

Yet if the drafters of the Agreement intended tofoee the scope of the rule to the
"investigation”, they could have used the word &stigation." They chose not to do so. They
used a broader term - "the investigation phaseticating their intent not to limit the applicable
discipline to original investigations only. As tlissenting opinion in this case noted, "the
existence of dumping is not only examined in omdjimvestigations. Assessment and review
proceedings require the same kind of investigaitnbo the existence of dumping.” Moreover,
the term "investigation phase" appears only onceéhan Agreement, and it should not have
been treated as synonymous with an "investigation."

The word "investigation”, although not definedaiterm of art under the Agreement, and
the majority of this Panel failed to recognize tbgal significance of the fact that the drafters
chose a different, and broader term. The dissgrapinion put it succinctly: "Who could
imagine that the more precise dumping calculatithmsse withoutzeroing should be done in the
original investigation and the more rudimentary ©yrtose wittzeroing in the assessment and
review stage, with the result that inflated dutiesuld be finally assessed in the later stages of
the proceedings?"
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The Appellate Body has already made clear thatding is WTO-inconsistent during
original investigations. It will now likely be asll to clarify that this prohibition applies to

administrative review proceedings as well.
* * *
For further information, please contact Brendan ©Me® in Geneva
(bmcgivern@whitecase.com ).
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WTO Panel Partially Upholds Challenge to Korean Antidumping Investigation on
Paper Imports

SUMMARY

A WTO Panel has partially upheld a challenge byhesia to a Korean anti-dumping
investigation on imports of paper. The Panel fowardpng other things, that Korea failed to use
"special circumspection” in basing its findings imformation from secondary sources. In an
unprecedented move, the Panel reversed itselfroajar substantive issue between the interim
and the final report.

ANALYSIS
l. Background

This dispute arose from an anti-dumping investagatly the Government of Korea on
imports of paper from Indonesia. In its final deteration, Korea treated three of the companies
under investigation as a single exporter, and tatled one dumping margin for all three.

Indonesia brought a wide-ranging challenge to Kergaeasures, arguing that the
imposition of the anti-dumping duties violated anther of procedural and substantive
provisions of the Anti-Dumping Agreement. A non-axistive summary of the Panel's principal
conclusions is set out below.

Il. Korea's Determination of Dumping

The Panel examined a number of claims by Indorretided to the WTO-consistency of
the determination of dumping by the Korean invesgtigg agency. The violations established by
Indonesia included the following:

Several related companies can be considered asiragle exporter”

Article 6.10 of the Anti-Dumping Agreement providdsat the authorities shall, "as a
rule”, determine "an individual margin of dumpingrfeach known exporter or producer
concerned of the product under investigation." Hoave in cases where the number of the
exporters, producers, importers or types of pragigctso large as to make such a determination
impracticable”, then the authorities may have res@to samples.

Indonesia claimed that Article 6.10 precluded teatiment of separate legal entities in an
anti-dumping investigation as a single exporterd d@me assignment of a single margin of
dumping to them. In the alternative, Indonesia adjthat such treatment would be possible only
if there was evidence of "actual coordination"he tdomestic and export sales of the companies
to the importing Member. The Panel rejected botthese arguments.

The Panel began by noting that nowhere in thedeRtrticle 6.10 was there any specific
guidance as to whether each separate legal entist lme treated as a distinct exporter or
producer. However, as context, the Panel referoedrticle 9.5, the so-called "new shipper"
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provision. Article 9.5 requires that the investiggtauthority determine individual margins for

exporters and producers who did not export durireginitial investigation period. However, it

goes on to state that the investigating authorggdnnot calculate an individual margin of
dumping for any newcomer who is related to an ebgpasubject to an existing anti-dumping

duty. The Panel said that the context of Articl® 'Strongly suggests that the term 'exporter' in
Article 6.10 should not be read in a way to req@neindividual margin of dumping for each

independent legal entity under all circumstances."

The Panel said that when read in context, "Art&l#0 does not necessarily preclude
treating distinct legal entities as a single ex@oror producer for purposes of dumping
determinations in anti-dumping investigations."th¢ same time, the Panel stressed that Article
6.10 did not provide the investigating authorityttwiunlimited discretion” to do so. It said that
while Article 6.10 did not require that each sepatagal entity be treated as a single 'exporter’
or 'producer’, it did not allow a Member to treadtidict legal entities as a single exporter or
producer "without justification."

The Panel noted that evidence of actual coordinatiodomestic or export sales could
well be a "highly relevant element" in determiningether separate legal entities may be treated
as a single exporter or producer. However, it ditl gonsider this to be the "only permissible
interpretation” of Article 6.10. Instead, it saitdlat Article 6.10, read in context, "could
permissibly be interpreted to allow such treatmeanother circumstances where the structural
and commercial relationship between the compamesguestion is sufficiently close to be
considered as a single exporter or producer."

In the present case, the Panel pointed to the coralitp of management among the
three companies, coupled with the fact that thesevedl owned by the same parent company, as
indications of "a close legal and commercial relaship” between them. The Panel also noted
that the companies could "harmonize their commEeiitivities to fulfil common corporate
objectives.” More specifically, the Panel said thia¢ ability and willingness of the three
companies to shift products among themselves wlasdioe importance to the consideration of
whether the three companies should be treatedsimgyle exporter and subject to a single margin
determination.”

The Panel thus concluded that Korea had an adeqaats to treat the three companies
as a single exporter and producer, and thus rejdationesia’s claim.

Imposition of a single duty did not exceed the dumg margin for a group of
companies

Indonesia pointed out that although Korea had aesi@ negative preliminary dumping
duty to one of the three companies, that compars/suaject to a positive dumping duty in the
final determination, when it was considered partao$ingle exporter. Indonesia argued that
Korea's decision to treat the three companiessaisgée exporter thus violated Article 9.3, which
provides that the amount of the anti-dumping datyot exceed the margin of dumping.
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The Panel rejected this argument, stating thatckert®.3 did not "mention a distinction
between an individual margin for separate corpogatéies and a single margin calculated for a
group of them." It reasoned that as long as thglesiduty imposed was not higher than the single
duty calculated for the three companies, theredcbalno violation of Article 9.3.

Recourse to "facts available" instead of "belatedbubmitted information”

The Anti-Dumping Agreement provides that wherergteriested party "refuses access to,
or otherwise does not provide, necessary informati@hin a reasonable period of time", then
an investigating authority may make its determoratn the basis of "facts available", i.e., based
on information not provided by an interested party.

Indonesia challenged Korea's decision to disreglantiestic sales information and to
have recourse to "facts available" to calculatemabrvalues for certain Indonesian companies.
The Panel rejected this claim, reasoning that itential statements and accounting records of
the affected companies constituted "necessaryrnirdton” that was not submitted to the Korean
authorities within a reasonable period of time. é&said that it needed this information during
the verification process, and yet it was not predidat that time. The Panel stated that
"[v]erification is a critical stage in an anti-dumg investigation where the [investigating
authority's] main objective is to satisfy itself calb the completeness and accuracy of the
information on which it will later base its detemations.” The Panel considered that it would be
unfair to require the investigating authority t@fiy out a second verification visit to verify the
belatedly submitted information.” The Panel alsdelg Korea's decision to disregard the
domestic sales data submitted by these companies.

Failure to use "special circumspection” - Panel revses its interim ruling

The Agreement provides that if the authorities h@avbase their findings on information
from a secondary source, they should do so witkcigp circumspection.” The Agreement does
not define what is meant by "special circumspectidnt it adds that the authorities should,
where practicable, check the information from othdependent sources at their disposal.

Under certain circumstances, the investigating@itthcan "construct” the normal value
of the product based on the cost of productionergps, and profits. In the present case, the
Korean investigating authority used the financighenses of a producing company as proxy for
those of a trading company. The Panel said tiditlinot exclude the possibility that, in a given
investigation, such information could be allowedyyided that the reasons for doing so were
adequately explained in the investigating authrithetermination. However, the Panel said that
there was no explanation on the record as to waKtirean authority acted as it did. The Panel
concluded that this ran "counter to the obligatomxercise special circumspection in the use of
information from secondary sources when applyirgsfavailable...." It concluded that Korea
acted inconsistently with its obligations underiélg 6.8 and the related Annex in calculating
constructed normal values. As noted above, atnesim review stage, the Panel had determined
that the actions of the Korean investigating authovere WTO-consistent, a conclusion it
reversed in the final report.
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The Panel also found that, in calculating a paldicmargin of dumping, Korea failed to
fulfill its obligation to corroborate informationbtained from secondary sources against other
independent sources.

lll.  Korea's Determination of Injury

Indonesia made a number of challenges to Koreaisyietermination, two of which
succeeded before the Panel.

Determining impact of imports: not a "checklist oiglation” or a "mechanical
exercise"

Article 3 of the Agreement sets out the disciplirggplicable to the determination of
injury. Article 3.4 states that the examinationthé impact of the dumped imports on the
domestic industry shall include an evaluation off talevant economic factors and indices
having a bearing on the state of the industryluidiag fifteen factors listed in that provision.

The Panel said that the obligation of the invesitigaauthority to evaluate all relevant
economic factors under Article 3.4 had to be readconjunction with the "overarching
obligation" in Article 3.1 to carry out an "objeati examination" on the basis of "positive
evidence." It emphasized that the requirement &yas the mandatory list of fifteen factors
under Article 3.4 was not a "checklist obligationdnsisting of a "mechanical exercise to make
sure that each listed factor has somehow been ssltteby the investigating authority. Instead,
Article 3.4 requires the investigating authority'tarry out a reasoned analysis of the state of the
industry.” The Panel said that such an analysitdaoot be limited to a mere identification of the
"relevance or irrelevance" of each factor, buteatiad to be based on a "thorough evaluation of
the state of the industry.” It added that the asialjjad to "explain in a satisfactory way why the
evaluation of the injury factors set out under élgi3.4 lead to the determination of material
injury, including an explanation of why factors whiwould seem to lead in the other direction
do not, overall, undermine the conclusion of matenijury.”

The Panel said that the Korean investigating aitthdid not adequately explain why the
data collected with respect to the Article 3.4 igjfiactors led to a determination of material
injury. The Panel found that the Korean authoritikd "not adequately evaluate the injury
factors, especially those that showed a positiendy and explain their relevance in the
determination of material injury...." Accordingli{orea was found to have acted inconsistently
with Article 3.4.

Confidential information: need to show "good cause”

Article 6.5 provides that any information which by nature confidential, or which is
provided on a confidential basis, shall be treasduch by the authorities, "upon good cause
shown." The Panel agreed with Indonesia that Kaietated the Agreement by treating as
confidential the information submitted in the dotresdustry's application for the initiation of
the investigation without first requiring that gooaluse be shown.

Due to the general nature of its contents, thissietter is not and should not be regarded as |eghiice. |
-74-




WHITE & CASE
LIMITED LIABILITY PARTNERSH IP November 2005

IV.  Systemic Issues
Composition of delegation: industry representativast excluded

At the First Meeting of the Panel, Korea objectedttie presence on the Indonesian
delegation of representatives of the Indonesiampiaqolustry. Korea asked that they be required
to leave the hearing room because "access to emtifed information submitted by Korea would
give them an unfair competitive advantage overrtderean counterparts.” However, the Panel
ruled that Indonesia was entitled to determine dbmposition of its delegation, and assumed
responsibility for the confidentiality of Korea'stanissions. The Panel also noted that Korea had
made no request for procedures to protect speBifisiness Confidential Information. In any
event, the business representatives were not ptre dndonesian delegation during the Second
Meeting.

Access to submissions: a "natural corollary” to thight to determine delegation

The Panel stated that the confidentiality provisioof the DSU and its Working
Procedures did not "prevent a party from seekingcadof individuals, as necessary, for its
effective participation in this dispute”, providethat any persons consulted were held
accountable. The Panel saw this as a "naturalleoydb the proposition that Members are free
to determine the composition of their delegaticiesPanel Meetings.

The report of the Panel in Korea - Anti-Dumping i2aton Imports of Certain Paper
from Indonesia (DS312) was released on OctobeP@&5.

V. Significance of Decision / Commentary

Reversal of the interim report: This decision mathes first time that a WTO Panel has
reversed itself between the interim and the firgdort on a substantive finding regarding the
WTO-consistency of a measure. In the interim repbe Panel rejected Indonesia's claim that
Korea had breached its obligation under the AntiHping Agreement to use "special
circumspection” when relying on secondary sourcesnformation. However, after further
arguments from Indonesia at the interim review estdlge Panel reversed its earlier ruling and
concluded in the final report that Korea had bredcthe Agreement after all. Although the
Panel groused that Indonesia's arguments "cowdde.been raised in a more coherent manner”,
it said that it "nevertheless felt obliged to addréhem and have accordingly revised our finding
with respect to this claim...."

It has long been a widely-shared assumption in Wir€les that a Panel's ruling at the
interim review stage on the WTO-consistency of asnoee was definitive, and would not be
reversed in the final report. The Panel's decigiothe present case clearly calls into question
this assumption, and may encourage future Pandbe tmore attentive to requests during the
interim review to revise substantive findings. TRanel said that in the interim report, it had
addressed what it "perceived" to be the main argisnaf Indonesia. During the interim review,
Indonesia drew the attention of the Panel to "@ersaditional arguments” which were made
earlier, but were not taken into account in thenm report. No explanation is provided in the
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Report as to why these arguments were not reflentédtke interim. In any event, it seems likely
that the reversal of the substantive findings @aael from the interim to the final report will
remain fairly rare in WTO dispute settlement.

Treating separate companies as a single exporés: Fanel found that an investigating
authority may treat separate legal entities asg@eiexporter, and assign to them a single margin
of dumping, where "the structural and commercidatrenship between the companies in
guestion is sufficiently close to be considered asgle exporter or producer.”

The Panel's reasoning and conclusions on this iaseiesuspect. Article 6.10 of the
Agreement provides that the authorities shall, dasile", determine "an individual margin of
dumping for each known exporter or producer coreeraf the product under investigation.”
(Where the number of exporters is too large, sargpihay be used.) Nowhere in this provision
is there any indication that an investigating atitijanay consider separate companies to be a
single exporter where the "structural and commenm&hktionship" between the companies is
"sufficiently close." Indeed, the only justificatiothe Panel invoked for this finding was an
unrelated Article - the so-called "new shipper”\pson in Article 9.5 - which states that an
investigating authority need not calculate an imilal margin of dumping for any newcomer
who is related to an exporter subject to an exgsdinti-dumping duty.

The Panel acknowledged that the "new shipper" prowiof Article 9.5 applies only
after a duty has been put in place. It neverthelesslgded that the "context" provided by
Article 9.5 "strongly suggests that the term 'exgoin Article 6.10 should not be read in a way
to require an individual margin of dumping for easidependent legal entity under all
circumstances.”

Yet the supposed "context" of Article 9.5 shouldt i@ used to import rules that
demonstrably have not been included in Article 61.€he drafters of the Agreement wanted to
permit investigating authorities to assign a singkrgin of dumping to related companies, they
could clearly have done so, or they could haveuthetl a cross-reference to the new shipper
provision. They did neither. The Panel's conclusion when an investigating authority may
treat several companies as a single exporter haspyort in the text of the applicable provision,
Article 6.10.

* % *

For further information, please contact Brendan ©Me® in Geneva
(bmcgivern@whitecase.com ).
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Cato Institute Hosts Panel on U.S. Farm Trade Policie$¥TO Negotiations
SUMMARY

On November 9, 2005, the Cato Institute hostedreelpaf speakers on U.S. farm trade
policies and the current status of World Trade Oizgtion (WTO) agriculture negotiations.
Representatives from the government and the privsgetor gave theiron-the-record
assessments of current U.S. farm trade policieswdrether the December WTO ministerial in
Hong Kong would achieve any outcomes. We reviexe lgose assessments.

ANALYSIS

On November 9, 2005, the Cato Institute hostedreelpaf speakers on U.S. farm trade
policies and the current status of WTO agricultaegotiations. Representatives from the
government and the private sector gave their asssgs of current U.S. farm trade policies and
whether the upcoming December WTO ministerial imgl&kong would achieve any results or
modalities. Daniel Griswold, Director, Center for Trade Policy Studies, Cato Institute
chaired the event and stated that WTO Members teeathke deep cuts in agriculture to “spur
liberalization in agriculture and non-agriculturade.” He also requested that panel speakers
give their assessment of the different agriculjpr@posals tabled by the EU, the United States
and the Group of 20 (G-20) developing nations:

. Brian Fisher, Australian Bureau of Agriculture and Resource
Economics, compared U.S. farm trade policies to those of ralist and
noted that non-program agriculture exports.(exports that do not receive
domestic support) were experiencing an uptrendhoafih program
agriculture exports were experiencing a downtrerfelsher stated WTO
Members “cannot ignore export competitiveness” angst work harder on
liberalizing their agriculture markets. Fisher addhat producing at world
prices (as opposed to producing under domestic astg)p increases
economic competitiveness and gives producers aeniive to increase
productivity.

. Clayton Yeutter, former U.S. Agriculture Secretary and United States
Trade Representative, (USTR)noted that the potential for U.S. growth in
agriculture exports will come from developing caigd in Asia, and that
“there is only so much food you can shove down Acagr mouths” which
makes it necessary for the United States to actmssgn agricultural
markets. Yeutter added that unless the UniteceStatforms its agriculture
policy, it will not be able to gain access to deyéhg markets. He also
stated that WTO agriculture negotiations “need &b lling” and echoed
USTR Rob Portman’s opinion that the EU agricultpreposal was “not
acceptable.” He did note, however, that expeactatidor the WTO
ministerial in Hong Kong were too high, and tha®08 will offer a lot of
time for further negotiation.” Yeutter opined th&tTO Members will
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narrow their differences in Hong Kong, and that WM@mbers should

focus on: (i) services and industrial tariffs; gompleting the removal of all
agriculture export subsidies; and (iii) narrowingfetences on sensitive
agriculture products. He stated that “Hong Kongusth provide motivation

to [reach agreements] in 2006.” When asked if dapad presented a
proposal, Yeutter stated that Japan had not presgemtproposal and had
“hid behind the EU proposal” so that when WTO Mensbattacked the

EU’s suggestions, Japan would be “off the hook.”

. Cal Dooley, former U.S. Congressman (D-CA)tated that the “next
golden age of agriculture will be based on agngelipolicies that will assist
developing countries.” He noted that developechtioes must adopt better
policies and regulations that will enable develgpoountries to compete
effectively and provide further market access. IPp@lso opined that the
U.S. agriculture proposal, if implemented, can bgege the least developed
countries (LDCs) development of least developedtiies.

. Dan Griswold stated there were six “good reasons” to reduce @u$n
subsidies and trade barriers: (i) reduced barrersld reduce food prices
for American consumers; (ii) lower barriers woubdver costs and increase
exports for U.S. producers; (iii) U.S. taxpayersuldosave money; (iv)
reduced barriers and farm subsidies would enhaneeoamental quality;
(v) reduced barriers would mean larger marketsUd@. farmers; and (vi)
reduced barriers would create a “more hospitablédifor American values
and foreign policy.” Griswold also noted that U&riculture policy is a
“relic of a bygone era.”

OUTLOOK

All panelists agreed that the December WTO minietén Hong Kong would not yield
many tangible results, especially in agricultufgart from the status of WTO negotiations, the
speakers focused their comments on developingnsatind how developed nations — like the
United States and EU countries — could enhanceloj@ng nations’ competitiveness in their
markets by cutting domestic support programs addaieg trade barriers. An increased focus
on developing nations might prove the necessarkedignt to get WTO negotiations back on
track. With agriculture negotiations at a stargstivided developed nations might look to the
needs of their developing counterparts as motiaatobridge the gaps between their proposals.
As logical and altruistic as this concept seemsydwer, it is likely that anything can put
multilateral trade negotiations back on track f@ignificant substantive outcome in Hong Kong.
Instead, it is now likely that the best hope fag thinisterial is a “narrowing of differences” in
agriculture and moderate gains in the other negjogareas.
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Multilateral Highlights

Ecuador Requests WTO Dispute Proceedings Against Uniteftates Over Shrimp
Duty

On November 15, Ecuador initiated World Trade Oizgtion (WTO) dispute settlement
proceedings against the United States over the Department of Commerce’széroing
methodology in antidumping (AD) investigations. ugdor specifically challenged Commerce’s
2004 use of theeroingmethodology to calculate AD duties during its istigation of shrimp
imports from Ecuador and other countries. Accaydito Ecuador’'s request for WTO
consultations, the Zeroing methodology violates the WTO’s Antidumping Agreemt and
Article VI of the General Agreement on Tariffs amdade (GATT) and allows Commerce to
“treat transactions with negative dumping margirss lmving margins equal to zero in
determining weighted average antidumping margimss’a result, Commerce based its dumping
calculations on “unfair and improper comparisonstween the export price and the normal
price that created inflated dumping margins on Whi€ommerce based its dumping
determination. Withouteroing Commerce would have not have found that Ecuadaf@imp
had been dumped at abade minimidevels and thus would not have imposed AD dutieshe
subject merchandise from Ecuador. WTO rules manttet Ecuador and the United States
have 60 days from the initial request to settlérthispute without resorting to the establishment
of a dispute settlement Panel. Ecuador, howews,requested a panel earlier than 60 days
because it believes that “consultations will ndtisghe dispute.”

In U.S. — Lumber AD Fina(WT/DS264), a WTO panel and the Appellate Body JAB
found the Commerce Department'szetoing methodology in AD investigations was
inconsistent with Article 2 of the WTO’s AntidumpgjrAgreement. The United States, however,
has yet to conform its dumping methodology to th®'sAruling. Thus, should Ecuador’'s
challenge proceed to a WTO panel, it is likely tthet panel would again find Commerce’s use
of zeroingin AD investigations to be contrary to WTO rules.

Portman and Johanns Offer Assessments on WTO Negotiatie Status

United States Trade Representative (USTR) Rob Rwortrand U.S. Secretary of
Agriculture Mike Johanns have concluded meetingtandon and Geneva meant to further
World Trade Organization (WTO) negotiations on agjture. Upon conclusion of the meetings,
Portman stated that Members did “not [make] thegpss that [the United States] had hoped to
make in order to put together a program for the ¢Hgong meeting that would enable [WTO
Members] to set forth a framework or as the WTQglaage would be “modalities” in order to
complete the negotiation more rapidly.”

WTO Director-General Pascal Lamy hosted the megtaigwo-dozen foreign trade and
agriculture ministers on November 7-9. With thec®mber WTO ministerial in Hong Kong
quickly approaching, WTO Members sought to reachgmeement on modalities during this last
round of meetings, especially on agriculture issu€ee EU presented an amended agriculture
proposal on October 28 that the United States éimer @ountries roundly criticized for its lack
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of ambition on agricultural market access.

Sirneat time, negotiations in all sectors have

stalled, as the problems in agriculture negotiaibave hindered the other main negotiating

areas: non-agricultural market access (NAMA); smsj and trade facilitation.

Portman and

Johann’s comments indicate that this the Londortimgeé&ailed to end the stalemate:

Portman on past and current expectations for Hong Kng: “I will
remind those listening that the Hong Kong meetiras wever meant to be
the end of this process. It was always meant ta imdestone along the way,
but an important one. It's a meeting of all thenisters. It's an opportunity
to take stock of where we are, but also again wejaked it would have been
an opportunity to make some tough decisions oeastlthe framework for
discussion going forward. Again I'm not sure wegeing to be able to
meet those framework aspirations but | do belidigimportant to push
hard to try to make that happen. In any case,lieve the Hong Kong
meeting is extremely important and it ought to beptkon the Doha
schedule.”

Portman on agriculture’s importance: “[R]egardless of what the U.S. or
the EU may think, agriculture was put front andteerin the Doha Round
because of the fact that in the Uruguay Round andhiat matter previous
trade talks agriculture had not been addresseduatkdy and agriculture is
where most of the trade distortion is — the highiastfs are in agricultural

products.”

Portman on other negotiations’ dependence on agritture: *“ 1 would
argue that the best way to get progress in ther atfeas is to complete the
agriculture negotiations. But I think it's alsoadher way to go about it is to
broaden the discussion now to come up with someratments on the part
of all of us, including the developing countries,make serious changes in
tariff structure for nonagricultural products-- aggprimarily industrial
goods -- and to make some serious commitments nedhrd to knocking
down the barriers to trade and services.”

Johanns’ “realistic’ assessment of negotiations: Now, one thing | do
want to emphasize is that collaborating on expextatfor the Hong Kong
Ministerial is not a sign of crisis. It just sinypls not. It is a realistic
assessment that will help ensure that we engageoinlem solving rather
than finger-pointing in December. I'm optimistibat we can make
significant progress in Hong Kong even if it is rag much as Ministers
would have liked.”

Johanns on concluding the Doha Round: Well, let me just say the
common goal as to wrap this up in 2006 as | meatiom my comments.
And of course Trade Promotion Authority doesn’'t diee an issue until
mid-year of 2007. So we would still be very, veryich on track with a

Due to the general nature of its contents, thissietter is not and should not be regarded as |eghiice. |

-80-



WHITE & CASE
LIMITED LIABILITY PARTNERSH IP November 2005

commitment to wrapping up the Doha round in 200§aiA, | emphasize
that in terms of expectations, | think it is im@ort to evaluate our
expectations as we go along. That's exactly whavevepent a fair amount
of time doing in reference to the Hong Kong meetidgt | still believe we

can have a very successful Doha round. We may etoag far as we had
hoped for in the Hong Kong meeting, but having shat, we can still make
good progress, we can lay a pathway to have a ssittegound completed
by the end of 2006.”

Although Portman and Johanns made it clear thatatest round of meetings did not
solve the standstill on agriculture issues, theyewquick to remind that the December
ministerial in Hong Kong was never meant as a tfgtapping stone” and that the United States
would continue to push for an agreement by 2006chSomments are clearly an attempt to
lower overall expectations for Hong Kong to endinag observers and critics cannot portray the
ministerial’s failures as the death knell for thatiee Doha round. They also provide a clear
indication that Portman and Johanns do not thinkOMiegotiators can meet Hong Kong's
original goals. Other WTO negotiators have echsech sentiments in the last several days.
Portman’s comments also provide further evidene¢ AMA, services and trade facilitation
negotiations hinge on a breakthrough in agricultusatil this breakthrough occurs, it is unlikely
that WTO Members will achieve significant gainghese “subordinate” negotiating areas.

WTO Services Chair Releases New Draft of WTO Servicekext

The World Trade Organization's (WTO) chairman & tlegotiating group on services
released a revised draft text on services for taeember WTO ministerial in Hong Kong. The
new draft, issued on NovembéeP Fetains the original draft's key components beues more
on "development concerns.” Chairman Fernando deedVieept language in the draft text that
calls for improvements on all four modes of sersiaelivery and "numerical targets and
indicators"” for negotiations. The draft also ird#d revisions from the initial draft: (i) removal
of the general call for elimination of "economicexs tests" (the draft, however, calls for
"substantial reductions” in such tests); (ii) dédhng Mode 4 (movement of natural persons)
commitments from Mode 3 (commercial presence) requents; (iii) targeted technical
assistance to developing countries and least deeéloountries (LDCs) to help them participate
effectively in negotiations; and (iv) a call to WT@embers to "intensify their efforts" to reach
an agreement on services rulemaking.

Member governments and nongovernmental organizmt{dlcOs) have criticized the
revised draft text. Venezuela and Cuba argued"thraft texts from negotiating group chairs
should reflect points where members have alreadghed consensus.” A group of NGOs
criticized the "numerical targets and indicatons"the draft, indicating that not all negotiating
Members have agreed to these targets, especiallysLDThey also pointed to the lack of a
"special emergency safe-guard mechanism" that waliddv governments to temporarily restrict
the provision of certain services in their markefhis mechanism would be most beneficial to
LDCs, and although Members discussed the mechahisimg negotiations, they did not add it
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to the draft text. The United States and othereligped countries have opposed safeguards
measures.

USTR and WTO Director-General Urge Agreement, Outline @sts of Failure

Following his appearance before the House Agricaltbommittee, United States Trade
Representative (USTR) Rob Portman stated that tleeldNTrade Organization's (WTO)
December ministerial conference in Hong Kong cacend in failure if WTO Members do not
reach an agreement on agriculture at meetings mopeuduring the week of November 7.
Portman and Agriculture Secretary Mike Johanns tnalvel to London and Geneva that week to
meet with trade ministers from several WTO Membeurtries to advance WTO agriculture
negotiations. Portman will also meet with the Hinierested Parties (FIPS) - the EU, the United
States, Australia, Brazil, and India - to "continiwework [with other WTO Members and to
make sure that the Europeans] understand thataiteesisking the loss of tremendous benefits to
their economies and to the world economy."

Portman stated that he does not expect the EUodupe "a great offer” but added that
the EU must conclude that its revised proposal @aqurbvide "substantial improvement” in
agricultural market access. Portman also notet tttea United States will continue to work
toward success at the December ministerial confereand that the meeting "was never
designed to conclude the negotiations but simplye@ milestone on the way to the agreement
in 2006." When asked what would happen if Hong ¢gKdnes not produce the broad agreements
originally expected, Portman stated that the Uni&dtes will "just keep pushing” for the
agreements after Hong Kong. Following his meetinmgEurope, Portman will travel to Africa
and India to discuss the status of WTO negotiatwitis officials from both regions.

WTO Director-General Pascal Lamy called on WTO Merslto "engage seriously and
show flexibility" in the Doha Round of negotiatighadding that a failure to compromise could
lead to "negative implications for global trade ahé world economy.” Lamy defended all
tabled proposals thus far, noting that "what igadly on table shows that this [high] level of
ambition can be maintained,” and that they coutdesas the basis for further trade liberalization.
Lamy highlighted the consequences of a failureeich an agreement: (i) increases in Amber
Box and Blue Box domestic agriculture support by Members that could further distort
markets; (ii) large losses in the trade of indastgoods; and (iii) lost opportunities to continue
services liberalization.

With Hong Kong less than six weeks away and stilagreement on agricultural market
access, Doha Round negotiations are at criticglestaAs Portman and other officials have
repeated, the EU must present a new proposal willieg to compromise on its current offer to
facilitate movement in the negotiations. Becausgotiations in other sectors - including non-
agriculture market access (NAMA) and services -ghiron the success of the agriculture
negotiations'’, the chances of finalizing negotmtiexts by Hong Kong are slim unless the EU
makes significant changes to its proposal in theiog week.
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NAMA Chair Expresses Concern Over "Wide Gaps" in Ngyotiations

On October 25, 2005, Stefan Johannesson, Chairinédre &Vorld Trade Organization's
(WTO) negotiating group on non-agricultural marketess (NAMA) warned WTO Members
that NAMA negotiations were "nearing crisis" beaud continued differences on all major
issues of discussion. Johannesson added that $iédeaply concerned” given that the group
has two weeks before it is to present a first dtakt on NAMA for the WTO's December
ministerial in Hong Kong. Johannesson noted th#erdnces on formulas and figures for
reducing tariffs on industrial and consumer goods preventing negotiations from moving
forward, and he cautioned that resolving differeniceseparate negotiations - such as agriculture
- would not lead to an "immediate breakthrough liMM\." According to Johannesson, there
are "wide gaps" between members on the tariff oatroitments, translated through coefficients
for reducing tariffs. Lower coefficients will relésiin higher cuts.

Members have agreed that a final NAMA deal willdrmorate two coefficients, one for
developed countries and the other for developinmuees. Proposed coefficients for developed
countries range from zero to 10 and those for dg@pey) countries range from 10 to 30, with the
United States proposing "low single digits" for bbabefficients. Meanwhile, Argentina, Brazil
and India have proposed a formula that include$erdifit coefficients for developed and
developing countries and additional flexibilitigsrdugh longer implementation periods. The
three countries' proposal also excludes some taré@é from any cuts for developing countries.
Johannesson stated that some elements of theoraextitiative”, in which the United States
seeks a deal to eliminate or to reduce sharplffdan certain products, might be included in the
draft text for Hong Kong. Developing countries hakewever, been demanding that Members
concentrate on establishing the general formularbefeviewing the sectoral initiative. Such
concerns, however, may be moot because the "wids"ganong Members on tariff reduction
formulas jeopardize the timely completion of thaftitext, regardless of the sectoral initiative's
resolution.

Portman, Congressional Members Sound Off on Latest EU d¥iculture Proposal

On October 28, 2005, the EU unveiled its new matkilal agriculture proposal as part of
the World Trade Organization's (WTO) Doha DeveloptriRound. The offer would reduce the
EU's tariffs on agricultural imports between 35 &@dpercent and would designate about 176 of
2200 farm products as "sensitive products,” makhegn eligible for higher tariffs. The EU
conditioned its proposal on all Members agreeingéstrictions on food aid, proposed an
international registry to give legal protection geographically named products and urged
tougher regulation of state trading enterprisedHgBuch as the Australian and Canadian wheat
boards. United States Trade Representative (USE&) Portman and key Members of
Congress expressed disappointment in the EU prbposa

. USTR Rob Portman stated that the United States was "deeply
disappointed" with the EU's revised proposal, amat it fell short of the
previously agreed WTO objective of providing "swgial improvement”
in market access for agricultural products. Acewydo Portman, the offer
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does not match or exceed the U.S. or Group of 2@Q)Goffers. Portman
indicated that the level of tariff cuts and the iemof "sensitive" tariff
lines were the proposal’'s most problematic aré4e.added, however, that
the United States hopes that WTO Members can masgrgss in the
coming weeks, hinting that the United States midfet willing to
compromise. Portman noted that although the Urtades agrees with the
EU that Members must also advance other negotianegs, agriculture
"holds the key to success in the talks."

. Senate Finance Chairman Senator Charles Grassley {RR) and ranking
memberSenator Max Baucus (D-MT) both described the EU's offer as
insufficient. Grassley stated that the offer "doeprovide enough market
access for American farmers" and added that "8 thithe best offer the
European Union can make, then it looks like the ®Blound might remain
stalled.” Baucus opined that the EU proposals éapmesigned to spur
controversy rather than agreement” and statedhkateakness of the offer
could "put the Hong Kong ministerial and perhaperethe entire Doha
round of WTO negotiations at risk.”

. Senate Agriculture Chairman Senator Saxby Chambliss(R-GA)
remains "confident that the offer can improve withe" but added that he
was concerned about the EU proposal's call forictisig countercyclical
payments to U.S. farmers. Agriculture ranking mem8enator Tom
Harkin (D-1A) disagreed with the EU proposal's call for the EdiStates
to change its international food aid system, notiveg "the European Union
demands that we reform a policy that has been ssfideand highly
beneficial."

. House Agriculture Chairman Representative Bob Gooditte (R-VA)
disagreed with European demands for the registry intérnational
geographical indications to protect European regigmoducts and added
that "the United States provides protections thihooigr trademark system, a
rules-based method that is open and includesréatrhent and enforcement
mechanisms."

The overall consensus on the EU proposal amonty t8e Administration and Congress
is dissatisfaction with the EU offer. U.S. offimahave consistently indicated that the EU's
agricultural market access offer would be integoathe success of the Hong Kong Ministerial
and the Doha round more broadly, as the UnitedeStednditioned its bold offer on domestic
support reductions on the EU's (and other WTO Mesipeeciprocation on market access.
Because agriculture has become the "lynchpin” igstiee Doha round, if the United States and
the EU cannot quickly resolve the problems thattrRan and others have raised, the Doha
round's future could be in jeopardy.
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WTO Services Chair Circulates First Draft of Text

On October 26, 2005, Fernando de Mateo, chairmaheoiVorld Trade Organization's
(WTO) negotiating group on services, circulatedftret draft negotiating text on services, citing
"deep concern” over the lack of movement in sesvibegotiations and noting that WTO
Members need to intensify negotiations to achietggher level of services liberalization. The
text will be part of an overall ministerial declaom for the WTO Doha Round trade talks that
WTO Director-General Pascal Lamy will circulate kdembers in mid-November. Trade
ministers are expected to adopt the declaratiomguhe December WTO ministerial in Hong
Kong.

In order to promote further liberalization, the fliarges WTO Members to commit to: (i)
binding current market access levels in their We@ises schedules for two of the four services
"modes" of delivery - cross-border supply (Modeahd consumption abroad (Mode 2); (ii)
removing existing commercial presence (Mode 3) ireguents for cross-border supply; and (iii)
committing to enhance foreign equity caps for comuiaé presence commitments. The text also
calls for new commitments on cross-border movenwérgervices professionals (Mode 4) in
relation to contractual services suppliers and pedéent professionals, including removal of
any "economic needs tests" (i.e. conditioning Iggerssuance on the consideration of economic
factors and community development) and improvingd®l@d commitments for intra-company
transferees and business visitors. In additioa, dfaft text calls on Members to reduce any
exemptions from most favored nation (MFN) statutheir services schedules and to ensure that
the request-offer process "shall remain the mathod for [services] negotiation."

The draft text did not endorse "complimentary apphes” for advancing negotiations
such as the creation of benchmarks and/or minimiamdards that Members would agree to
meet. On October 27, the EU circulated a propoaiihg for developed countries to make new
commitments in at least 139 sectors covered uraeMTO's General Agreement on Trade in
Services (GATS); developing countries would haverntake new commitments in at least 93
sectors. Developing countries have disagreed télEU's benchmarking proposal, arguing that
the methodology undermines their negotiating fléikyb Developed countries have also
denounced the EU proposal as unrealistic, douldtiagy even the EU could implement such
commitments.

Unlike WTO rules covering the trade in goods thadt for broad-based commitments on
trade liberalization, WTO services rules mandatat tiMembers make individualized
liberalization commitments (and exemptions) forcsfoe services sectors. These commitments
are enshrined in a Member's "services schedulas adnly by reference to a country's schedule,
and (where relevant) its exemption list, that oae determine which services sectors and under
what conditions the WTQO's basic liberalization piates apply within that country's jurisdiction.

United States Initiates Formal WTO Inquiry on China IP Enforcement

On October 26, 2005, the Office of the United Stafeade Representative (USTR)
announced that it filed a request under Article368f the World Trade Organization (WTO)
Agreement on Trade Related Aspects of IntellecRraperty Rights (TRIPS) to determine if
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China is complying with its obligations under TRIPRSTR Rob Portman stated that "the
United States is deeply concerned by the violatmnstellectual property rights in China" and
that the United States "will utilize all tools atirodisposal to ensure that U.S. intellectual
property rights are protected.” Article 63.3 alWTO Member states to request information
on TRIPS implementation in other countries. ThatéthStates has asked China to explain how
its laws protect intellectual property rights (IP&)d combat piracy and counterfeiting, and to
note where improvements in its IPR regime are retedenother U.S. trade official stated that
the information the United States has requestedidvbalp identify weaknesses in Chinese
enforcement legislation and would hopefully assisaddressing those problems. The official
also commented, however, that the United Statestrpigrsue a WTO dispute settlement case if
China does not attempt to improve its IPR enforcgnoe lower instances of piracy. In its
Article 63.3 request, the United States has askadao outline: (i) all IPR and piracy cases it
has encountered; (i) what remedies and punishméate been proposed; (iii) factual
information on the products in question; and (iWether Chinese or non-Chinese firms were
involved in the cases. The United States has aSkath to respond by January 23, 2006.

Japan and Switzerland have also filed similar retjueat the WTO. The U.S.
Government and industry groups have long complaofedeak IPR enforcement and rampant
piracy in China, noting that these problems hawettebillions of dollars in lost revenue. The
U.S., Japanese and Swiss requests might providierese of these weaknesses and allow the
countries to address solutions without resorting formal WTO dispute. However, if China's
history of stalling and/or outright refusal to pide requested information on internal policies in
other WTO fora is any indication of its responsethte current TRIPS inquiries, little new
information would be gleaned from this exercisendded, the requesting parties might have
anticipated this very outcome, seeking to use Chinan-compliance as a basis for filing a
formal WTO dispute on China's TRIPS violations.clsa maneuver, however, would certainly
contradict the United States' current policy ofiqudiplomacy” - the avoidance of persistent,
public pressure - to pursue reforms in China.
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