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JAPANESE PURCHASE OF CHIP
MAKER CANCELED AFTER
OBJECTIONS IN U.S.

The New York Times March 17, 1987
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CFIUSE L FiHeE DHEH SQUIRE®
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» [FIFHDZL . BITEEFREFTZOEODO., BEMIZEITLONTWWSED
= BITHENEEINEZELHACEEINTET LR TH,. CRIUSIXBMETHRETE.
WBinFiGEIXEEIZBHKICET L H D
= Huaweild. 2008 FILTH—/N\—&tt3LeafDEELZCFIUSIZEITHE A Z &4 BE
ALT=H0D®D, CFIUSHhLEEIZBKICET L S2EHEZIF. G Z#H A
= CRIUSOEEIMEI I &K > L TULVELY

= ASH D& (review) IR THEEMNTET LG WEE(E. 45HDRAE
(investigation) AR 12247
= CFIUSOFiEeDENHLY A
= WEIAERHLEND
» E5| MG H{FE (mitigation) TEESH 5 5

» SAEHARIAASEBTEET LAEWGS., CRIUSIZEEEICH LT, BITHZ LS 1=
ABRYTIF, BETEZITSL 55T H5ELHS

= BEFENBFTHZEMY T, REIOXRTZELHELHDS
» KigEAEGIRITZELLED ST ZEHT

= CFIUSIXY) R = Z DA TEIZHHE

squirepattonboggs.com 4



CFIUS & [ OLJLl
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= Committee on Foreign Investment in the United States (7 * 1) h ~D 4 E#%
BIZTDLWTHERESR

= US federal interagency group (GEF AT DEZDHEES % F 1= <HAk)

= With authority to review certain foreign investments in US businesses and
real estate transactions (NMELTEDT AV HDE S RAADRE E—FEDARH
EWEI ZEERT HHER)

= Broad authority to evaluate whether such investments could impair US
national security (WM AEEINT A ) HOERZEREIZCEEZEZ5Z H5HIC
DTRLEWVERZET )

= |If a transaction is determined to pose a risk to national security, CFIUS can
require mitigation from the parties or, if mitigation cannot address concerns,
recommend that the President issue an order to block or force a divestiture
(MEINEREEREICVR I EGTY S LS5 VRIZED
BT HAREMLDID. PN DARTIEFTDEEEIE. MEIZHEILELT:
Y ERICRT L5 KMEICIEE TE %)
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CFIUSE (X CFIUSE MR T 2 4A%: L gl

= IBRENGE
= UTOBMARA#ELSM
» Departments of Justice (Fi%%&)
= Department of Homeland Security(E T Z £ &% 4)
» Department of Commerce (B#5%&)
» Department of Defense (Fh#4)
» Department of State (E#$&)
= Department of Energy (T JL¥—%A)
= Office of the US Trade Representative (3@ &t 3 &)
= Office of Science and Technology Policy (Bl fiR) &— « 7 14 X)

= Non-Voting Members & Observers (3R ZWED HE LV A 278 —)

= The Director of National Intelligence and the Secretary of Labor (ERIE#HREE &5
E&)
= National Security CouncilEDHRT A F/N\D XD LA TH—/NELT
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= Established by the President through executive power in 1975 to “review
[foreign] investments in the United States which, in the judgment of the
Committee, might have major implications for United States national
interests.” (7 A ) HOERLEREBIZEXRGEELNH LN EFHIET 55 E
NoDREIZCODNWTEERT IHBEOHIZFERE LT, 1975FKHMEIC K
L) §%31)
= |n 1988, codified into statute through the Exon-Florio Amendment to the
Defense Production Act of 1950, which authorized the President (through
CFIUS) to review any merger, acquisition, or takeover by, or with, any foreign
person that could result in foreign control of any person engaged in interstate
commerce in the United States (19884, 1950FhEREEMNHIES N, 7
AV HAOMEBEBEICEETSELDNEANI FO—ILTHIEIZGEY S
55| Z2EET 4. CFIUSZE L TOXKEDHERLEHIE)
= Partly motivated by Fujitsu’s attempt to acquire renowned U.S. semiconductor
producer, Fairchild Semiconductor in 1987 (1987FICET@MN 7z 7F ¥ A1 IL K -
TIaAVEIE—FZBWMLELSELIEZSEN—DDER)
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2018F DX
(Foreign Investment Risk Review
Modernization Act) (FIRRMA)IZ & 5% 1t

Photo by Mark Strasser
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20185 M Fi& Foreign Investment Risk Review  sqQUIRES
Modernization Act (FIRRMA) [Z & 5% 1k PATTON BOGGS

= Foreign Investment Risk Review Modernization Act (FIRRMA) and Export
Controls Reform Act (ECRA) (it #7 |2 1E ;%) - Companion legislation
approaching national security concerns from different angles (R &Z £ {£E
[CDOWNWTESEAEM S DB E L TFIRRMA & ECRAN R B ZHRIR)

* FIRRMA Expanded CFIUS’s authority by authorizing CFIUS to review certain
non-passive, non-controlling investments by foreign parties in US businesses
and certain real estate transactions (NEANXZE T 5 Z & IZIFE S HE LN
(FHETREGWRE L, —EDFHERMSILEET SR Z5Z. CFIUSDIE
R AL K)

= Also mandated filings for certain transactions (&% 5D IZDLNTIXEIT
HARBFT T o t:)

= |ntroduced procedural changes to the CFIUS review process (BE&EBFE T®D

FRESDER)

= CFIUS issued regulations fully implementing these changes in 2020 (#ri%& %
SEEICERHEY HREANE2020F (2 HRIR)
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CFIUSDIERZERET 3 F TEELES SQUIRES

= A “foreign person”is (%+E A & 1)
= (a) a foreign national, government, or entity; or (SFE AN, SEBATF E = (X5 E#EH)

= (b) any entity over which control can be exercised by a foreign national,
government, or entity. (BTiRMD + DA ZEHE ZF 1T T E 5 S H0#K)

= “Control” is broadly defined and does not require the acquisition by the

foreign person of a majority interest in the US business. (Z#t & 135 B

nTHY., NEADNBFBOFRZMEIT A EICRLNALY)

= Minority interests that confer a significant ability to influence “important matters”
related to the US business may confer control (D#iFHTH-TH. 7AVHDE
DHAAICHALEZELGFHICODEEZENZRITINGEYDAREELED)

= However, typical minority shareholder protection rights are, alone, not sufficient to
confer “control.”(7=1= L. LEKRTEDHEF Z5F 2 HBEILGTHERL. TN TEX
BCHE & (L7E B 7RLy)

= A"US business” is also broadly defined to include any operations in
interstate commerce inthe US. (7 A ) ADEDRR EIE, MEEEICES
LTOWAULDW RSB EL RO EIBLSERINTILD)
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CFIUSOIER £k ET 2 Lt CEELES Sh2 b

TID US Business

= Critical Technology (Etan#4#:1i7): Produces, designs, tests, manufactures,
fabricates, or develops one or more(LL FZ4EAH L. &5t L. EEL. A
NTCEREIIHEET S D)
= Critical Technologies (e.g., certain export-controlled “dual-use” items with both
civilian and military applications, defense articles, nuclear technologies, select
agents and toxins, and emerging and foundational technologies)(f5 &t 7 %l D %t
RTHLAERMAMR. ER &S, BRFREM. FEOERVLEER., FEZIMORR
% 1i7)
= Critical Infrastructure: Owns, operates, manufactures, supplies, or services

critical Infrastructure as listed in the regulations ((REIMNRE S 5.
VI7o5%MmAL, EEL, #EL, BELFELEIV—ERTEHIE)

= Sensitive Personal Data: Maintains or collects sensitive personal Data of US

citizens (7 A ) h T RDBEABEFREED-UYRETLHI L)
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CFRIUSOIER ZRET S5 L TEELGHE
A

Critical Infrastructure (ExanR973
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Internet protocol network
Internet exchange point
Submarine cable system

Data center collocated w/submarine

cable
Satellite services to DoD
Power plants

Electric storage connected to bulk

system

Electricity distribution to military
installations

Oil/gas refineries/storage
LNG terminals/storage
Financial market utility
Security Exchanges

Core processing services of
financial institutions

Rail lines
Oil/Natural gas pipeline

Airports
Maritime ports
Public water system

Resources that are
single/sole source, strategic
multisource, or long-lead
time items used in defense

Resources sold under DX
ratings

Resources having U.S.
defense funding

Specialty metals (e.qg.,
certain steel, titanium, and
zirconium alloys)

Covered materials (e.qg.,
samarium-cobalt magnets;
neodymiume-iron-boron
magnets; tungsten metal
powder; tungsten heavy
alloy)

Chemical weapon
antidotes

Carbon alloys for armor
plating

Control system for
power plants or
electricity distribution to
military installation

Control system for
public water system

Control system for oil or
natural gas pipelines

Submarine cable facility
related to submarine
cable system
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CFIUSO) B EEHE
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CFIUSOEEMEDEIFE Scope of CFIUS's SQUIRED
Jurisdiction PATTON BOGGS

= Often ambiguous and CFIUS can aggressively interpreted the scope of its
authority depending on perceived national security risks (% < Di5& A~EAHE
THY. RRIZELECTHBKRERTERFD)
= CFIUS’s jurisdiction extends to (LA FIZ3H & .AY)
= (a) foreign-to-foreign deals in which the target has US operations, or US assets or
operations (e.g., a French company’s acquisition of a business in Germany that has
an operating subsidiary in the US); SAE AR LT DEEITHAHZET. RESUALT
AVAICEBEZELNHY. TAVWICEELNHDBZE) B T3 ADREMS 7AY
NEXDFEHEEC FMYDESRADER)
= (b) the formation of a joint venture to which one party contributes to an existing US
business (with “US business” defined broadly); and (JVD—HEENT A JHDE
EZIVICHET 5155)
= (c) acquisitions by a U.S. entity if that entity is “controlled” by a non-U.S. person;
and (7AYADATREHGWELDOMNXEET S7 A1) I LDHEI)
= (d) deals involving long-term leases of US assets that operate as de facto transfers
of US businesses (7 * U I DEZXEDBELERERY 357 * ) HDOEEDORH
1) —X)
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CFRIUSD &S EEIEA K (75 LV I E] SQUIRES
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Passive investments with <10% interest (10%LL F DRSBTS
[+ DKXE)

= (1) “Solely for the purposes of passive investment” (ZIT5DZED BHID

7*)

= |nvestor is purely passive, or it is not afforded to any access to nonpublic technical
information or governance rights other than the ability to vote its shares (}* & Zx 4.
fRRCZFETHY .. ELHEOBMBRICTIELRATES. MELLTEETSHLU
MEHNF O ZADEFNEZ 5N TLVELY)

= Investor is purely passive, or it is not afforded to intend to exercise control and (&
RIIXEIEZTITET H2ERMNGELY) and (BXV)

= (2) Results in a foreign person holding 10% or less of the outstanding voting
interest in a US business (JfEIAIZ. ZAUHDDE DR XADHEMED10%LL
TZ&/H)

= Note — acquisitions of less than 10% can be and are reviewed by CFIUS
when they confer control and/or access rights in TID US businesses. Key is
the passivity. (L0%RHEDIZRETH->TH. TIDUSE O RANEET H5E
[F. CFIUSHEET S ENHY Z D, ROFEZITHDEENED, )
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CFIUSO ‘S EEHE AN B (£72 LVER 2| SQUIRES

Other Examples (@)

= Incremental acquisitions (EXRE R 72 EN1S)
= if CFIUS already cleared for “control,” additional acquisitions not within CFIUS
authority (CFIUSHA—EEFrI 4 nIL. ZDERDI/EIZT D TILCFIUSITIER T ELY)

» Lending transactions that do not confer control or access rights to a TID US
business. (TID7 A JAEDRREXER LU TV REDLZLEE)

= Greenfield investments (FrxR =#L&%3L) (however, could still implicate CFIUS
real estate transaction authority) (f=7=L. FEEIRSIE LTHEELY S
%)
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Covered Transactions
CRIUSOHEEIERZHF I HHL5]
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Covered Transaction - CFIUSHNEE#ERZHYT  sQuUIRES

\ 4

é Hy g | PATTON BOGGS

= Covered Transaction EIXLLTOWITNMNIZZLET SHED

ainh
Nt

Covered control transaction (XE2HE Z NG9 5 —EDELS|) (FIRRMALLEIA 5
=)

Covered investment (—E D& &E) (FIRRMAIZ &k Y 1B/0)

Change in foreign party rights (AAEADE T HIEFDEH)

A change in the rights that a foreign person has with respect to a U.S. business in which the
foreign person has an investment, if that change could result in a covered control transaction
or a covered investment (AAEADNT A WDE S RRIZDEFT HHEIDNEESINHEERE,
XEIEZIET 5 —EDOREIN—EDHRERGIIZEZET 5158)

Evasion or circumvention (2EEE-(L5FEE)

Any other transaction, transfer, agreement, or arrangement, the structure of which is designed
or intended to evade or circumvent CFIUS authority (CFIUSD#ERR ##(+71- Y FERT B &
ZERTHEE]. 2., TLODAY b, FIEEHEA)

Covered real estate transactions (—EDAREIZEEE]) (FIRRMAIZ K Y E/N)
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CFIUShEE#ERZH I 9H5I SQUIRES
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Covered Control Transaction (XEEZMET 5 —FEDEEI])

= A transaction that could result in “control” over a “US business” by a “foreign
person (HAEANT A1) HEDRRIZH L THEREZITET SELE])

= |ncludes transaction carried out through a joint venture (>34 > kX2
Fr—IZ&bEELED)

squirepattonboggs.com
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CRIUSHEERH¥IEZ*H I 5 HL5]
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Covered Investment — TID US Business (—E D% &)

Foreign person
acquires equity
interest, directly
or indirectly, in a
U.S. Business

squirepattonboggs.com

U.S.
Business is
aTID U.S.
Business

Covered
Investment

Foreign
Person
receives
Access
Rights
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Covered Investment (—EDK®E) — “Access Rights”

= A foreign person acquires at least one of the following rights of the TID US
business regarding critical technology, critical infrastructure, or sensitive
personal data (SAEIADNUTO ENLDIEFIZEIFT H5F)

Access to material nonpublic technical information (32 B D EEH:iT{ER)

= Board membership or observer rights, or (Bt & DEGENLA TF—N—¢E L TD
S INtE)

= Any involvement, other than through voting of shares, in substantive decision-
making of the TID U.S. business regarding (i Z#D1THELUN T, UTIZDOWTE
BIGREELND D)
- The use, development, acquisition, safekeeping, or release of sensitive personal data of

U.S. citizens maintained or collected by the TID U.S. business (TIDE R AAEE LY
EOTVWHBEARBFROFEA. FFE. BE. BEH L VIEEHR) ;

- The use, development, acqwsmon or release of critical technologies; or (E&EIIZEE L

EFIOER, AR, REEEEETR)

- The management, operation, manufacture, or supply of covered investment critical
infrastructure (IR & G AR IMTDOEE, ERA. RHEFLIEHEEE)

squirepattonboggs.com 22




CFIUSHAEEBIEREH T HEE| SQUIRE®
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Covered Real Estate Transaction (—EDABIERE])

= A foreign person acquires certain real property rights (e.g., lease of real
estate) located SAEIANLUTICHET HAEEDEFZEA. ) —XFITK
YIS I S5 R)

= Within (or functioning as a part of) certain airports or maritime ports, or (4 € D FR1IT
HEREEDHRPET TN —HE)
= Within a certain distance of military installations or other government facilities that

are sensitive for national security reasons (BREZEREDSH A TCEELEFMHRO
ZDMBAFIEEE M b —EEBEA)

Design Pics Inc/Rex Features
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Mandatory Filing
CFIUSADJE [T HAEFH T o TS EEI
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CFIUSADJ&E [T HAEHHT T 5 TS ERE] SQUIRES
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(1) Mandatory CFIUS Filing: Foreign Government Substantial
Interest Test (SAEBFOEXRFE)

= (1) the target of a covered transaction involves a TID US business (TIDIZE
BE45T7A)VADEDHRANHR)

= (2) the foreign person investor obtains a 25% or more voting interest in the
TID US business, and (MEARERMN., 7AUAEDRAD25% L LD
7 EWF)

= (3) a foreign government (other than the governments of Australia, Canada,
New Zealand or the United Kingdom) holds a 49% or more voting interest in
the foreign person investor (A —X +S )7, hFH, Za2a—SL—5 2 FF
&4 ) AUNDOHEBFLS. DS EANRERDIONU LEDFEREE
LTLS)
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(2) Mandatory CFIUS Filing: Critical Technology U.S. Business
Test (ManMBMNE ST 5158)

= (1) the subject of a covered transaction is a TID US business that produces,
designs, tests, manufacturers, fabricates, or develops a “critical technology,”
and (CFIUSOHEEH#BENH LG DR, Banpikifiz4EAH L. e
L. 7TAML, REL. #HAILT, FEAFART ATIDICEET ST A1 7A
DETHRR)

= (2) a US regulatory authorization would be required to export, re-export,
transfer (in-country), or retransfer such critical technology to the foreign
investor, its parent entities, or a person that holds a voting interest of 25% or
more in the foreign investor or any of its parents (J}EATH B IRER. HE
HOZTDBEERDIZFZIED2SWLULZEHE T 2LDAEMZE#HE T HFRIZT A
) W BT DEF RN ILE)

= (There are narrow exceptions to this filing rule) (Z DEITHEFIZDE. B
cnt=HlséHY)
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CRIUSA D& TN EHfT T o T HES] SQUIRES
Critical Technology US Businesses PATTON BOGGS

Mandatory Filing for Critical Technology US Businesses
Investments

Foreign person us. Foreign rA“tnongatrio?]
acquires equity Business Is Person eq‘éxeortotoa y
interest, directly aTIDU.S. receives PO o
. . . Business A anyone in chain
or indirectly, in a ; " ccess of control of
U.S. Business with critical Rights

technology foreign person

Mandatory
Filing *

* Unless an exemption applies
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& & CRIUSHEERE — CRIUSO) 1) fiy B 5 SQUIRES
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= CFIUS assesses risk based on a combination of the “threat” posed by the
buyer and the “vulnerability” associated with the target (CFIUSIZ ) XU %
BRERDNL 0T BRBEXNREANFASINOT LN THIETT 5)
= The following are common factors considered: (UL T ANEL B p 727 A
= The foreign investor’s nationality and the extent of its ownership by foreign
governments (A E AN DEEE & SNEBRFDES)
= Connections (e.g., significant business relationships) to countries that are
geopolitically adverse to the United States (e.g., China, Russia) (7 » |J 1 & &%t L
TWAEZEZONDELEEELGERICHD)
= The likely impact of the proposed transaction on the availability of products and
services needed for national defense ((FEDF-HDIZHELGEZEH—ERXRDAFEA
DFE)
= The export control status of the target’s products, software, and technology (B8{%& 9
% i AR )

= The target’s contractual relationships with the US government and the role of the
target’s products in the supply chain relating to products eventually used by the
government (7 * 1) ABFF & DEHOT A 1) ABFADE DB~ DELE)
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& & CFIUS BB SQUIRES
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BREZNTOFE XNRFHH oRARIEZIF
= The Company does not engage in

= (a) the design, fabrication, development, testing, production or manufacture of one
or more “critical technologies” within the meaning of the Defense Production Act of
1950, as amended, including all implementing regulations thereof (the “DPA”);

= (b) the ownership, operation, maintenance, supply, manufacture, or servicing of
“covered investment critical infrastructure” within the meaning of the DPA (where
such activities are covered by column 2 of Appendix A to 31 C.F.R. Part 800); or

= (c) the maintenance or collection, directly or indirectly, of “sensitive personal data” of
U.S. citizens within the meaning of the DPA. The Company has no current intention
of engaging in such activities in the future.

= Require Company to report to shareholders if it intends to, or becomes, a TID
U.S. business while holding an investment (TID7 * ) AES R XD, H
HWEE -5 EICIE. HREIZCHRET DL D EHMIT D)
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1Y% & CRIUSEE RS SQUIRE®

MAT, VAV ZBEEDFEL L HIER

» |Independently review whether the target’s technology falls under critical
technology, critical infrastructure or sensitive personal data (&&=t HTID
RS LTWWAhZHMBIZERE)
= With post-closing liability, must conduct reasonable diligence into filing obligations.
FRERELTE., BITHEERBLHEINZEEMIIT IO VYV RTEHERBEHY)

= Integrate assessment questions into deal diligence questions (7a2—7') ¥ X
D—IR&E LTCRIUSEITHDFEL Z8H )

= Can include assessment of whether CFIUS is likely to intervene prior to closing if a

filing is not made (CFIUS has authority to issue interim stand-still orders). (J@H %
LEMSGEICCRIUSHAELLEHEINELEH T, BT A2 EETED)

squirepattonboggs.com
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& & CFIUSELRE ?3&'&52;

MAT, VAV ZBEEDFEL L HIER

= Consider benefits of repeat filer status with CFIUS (CFIUSIZ{a][E] %, BX 5| % [&
FHLHA )y FEERE)
= |nvestors that are repeatedly in front of CFIUS are known and receive expedited
treatment.(RIE LB ITHZ T HIRERIICFIUSICAI OGNS K S(2HY ., AEAERY
ZWNZEZT50 Lnily)

Establish internal policies to notify all “close-calls” to establish a “good investor” reputation
Wlth CFIUS (BRITHEEHENHINFILAHLVEDEITRTREITHSIEWS AHEILT,
CRIUSIZX L TEWVEERTHAHFTH ZHTHBILT D)

- Repeat filings lower transaction costs(fAIEl L@ (TH A Z E TaAXR FAHIZ 5N D) : easier
to prepare filings building off a recent filing, fewer CFIUS questions to known investors (&il
DRETHIZHRWVEITHEEZFERER, CRIUSHEHI> TLSRERICH L TIEEMIEDA
LY)
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Miharu Furihata

Partner, San Francisco and Palo Alto
T +1 415 954 0377

E miharu.furihata@squirepb.com

Peter C. Alfano Il
Partner, Washington DC

T +1 202 626 6263

E peter.alfano@squirepb.com
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