Questions received from registrants at Webinar Part 2

F2HY = ) —COHERLE

Reqguesting employee’s medical notes  (E2¥rEDER)

Q. About the medical notes, we have a Self-insured short term disability sick benefit
plan in place and it states that the medical notes have to be provided in order to
receive this benefit. However, the medical notes cannot be asked in this case as well?
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A. Employers cannot ask for a medical note to prove or confirm the employee has
COVID-19. However, if the employee’s reason for being unable to work is due to
other illness or injury (such as a broken leg), then an employer can ask for a medical
note.
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Q. If employees claim that they have severe medical anxiety, do they have to provide us
with a medical note?
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A. If they are seeking an accommodation for their disability, then they have to provide a
doctor’s note. The employer should have an Accommodation Policy. However, if
they are absent from work because they are taking the Infectious Disease Emergency
Leave, you cannot ask for a medical note in Ontario.
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Privacy Issues/Employee’s information etc. (7 A 33— - EB DIFHR)

Q. Isitok to ask employees to disclose if they become aware of the fact that they
diagnosed with COVID 19? Should we ask employees to voluntarily disclose?
How the privacy act will apply to this?
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Yes, you may ask employees to voluntarily disclose if they have been diagnosed with
COVID-19. You are doing this to protect the health and safety of your workers, and
to ensure that quarantine rules are followed. However, you have to protect this
information and keep it confidential. You cannot disclose the employee’s identity to
their coworkers and you have to keep their medical information confidential from
others in the workplace (you should only allow HR or those who “need to know” to
have access to this information and if there is any documentation, keep it in a locked
cabinet to safeguard the information)
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In the 1%t webinar, you mentioned that an employer should not keep the record of
employee’s body temperature. If employees submit their Health Questionnaire to
their employer by email before they start working, can the employer save such
information? Should the employer delete such information? Does an employer have
the obligation to record employees’ information in their Health Questionnaires?
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e Employers should not keep records for those who test in the normal temperature
range only.

e Yes, an employer can save the health questionnaire, but you have to safeguard
that information as it deemed highly personal information. You should keep it in
a locked drawer if printed, only provide access to those in management who have
a ‘need to know’ the information and if it is electronic, save the documents in a
folder that is password protected or another alternative is to encrypt the
information.

e Only keep the information for as long as you need it “for the purpose” for which
it was collected. If you no longer need the information for that purpose, then you
should delete it.



e The employer does not have a duty to record the information. The employer
should only collect the information from the employee once the employee
consents to the disclosure of that information.
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In order to manage/monitor the employees' working hours under the telecommuting,

IS it possible to set up a video camera in the employees' workspace with the

employee’s consent? (This video surveillance has been actually implemented in our

head quarter in Japan. We are now considering of implementing the same in our
operation here as well. Will there be any litigation risk in the future with this
approach?)
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You cannot conduct ongoing surveillance that records audio (this would breach the
employee’s privacy obligations). You can require employees to connect via video
conference during work hours. Employees are entitled to their privacy during breaks
and non-working hours. There are many privacy law issues involved, so legal advice
should be obtained about procedures and parameters. The answer may depend on the
nature of the employer’s business. The employer must consider the purpose of the
surveillance, determine if less intrusive measures can be implemented, and consider
how the information is used/disclosed/stored/retained, and how access is limited. The
employer needs to be aware of potential human rights issues that may arise.
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Regarding slide 19: This is a question about confirming a case in workplace. Based
on the deep disinfection or the act of confirming who had close contact with the
infected person, people in the office would know who had COVID. Therefore, we
cannot promise the complete protection of privacy of the person infected from other
employees. How should we think about this and how should we deal with such
situation? | understand that privacy of individuals is important in Canada; however,
my Canadian colleagues say that in practice, protecting employee’s privacy is
challenging.
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The employer should not disclose the name/identity of the infected person without
such person’s consent. You can provide to other workers the details of when they
may have come into contact with the person and where such contact may have taken
place. If the other employees figure out or assume who the infected person is
because the workplace is small, there is not much the employer can do. The infected
person may consent to the disclosure of the information because they know the other
employees will likely figure it out. However, the employer should generally make
best efforts to protect the infected worker’s identity and safeguard his or her personal
health information.
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We are a small office of less than twenty staff, so it would be difficult to keep privacy
of a COVID infected staff. How should we deal with the safety of all staff and the
privacy issue?
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Employers should not disclose the name of the person infected. They can advise
those who came to contact with the infected employee on such date or who were
working in proximity with the infected employee. The only time that the identity of
the infected person is disclosed is when the infected person has consented to such
disclosure and contacted the local public health authority.
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Emplovee’s refusal to work (£ E O HEHER)

Questions about the slide page 14 - "The refusal must be reasonable. Fear and anxiety
around COVID-19 is not sufficient to refuse work"':

(a) What should we do if an employee who commutes by train is told that he/she
cannot come to work because the train is at risk? If there is no other way to
commute than using a public transit (bus, train etc.), is such reason sufficient
for employees to refuse to work?

(b) If an employee is anxious about a mode of commuting (but not about the
work environment) and the employer wants such employee to come to
workplace, does the employer have the obligation to provide such employee
with safe transportation which is not a public transit? If yes, does such
transportation include shuttle service by a company-owned car or taxi at the
employer’s cost?
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Under the Occupational Health and Safety Act, employees are entitled to refuse to

work if they believe it is unsafe. Employees must have a legitimate reason to

refuse to work, such as no social distancing, no mask being provided, and lack of
cleaning/sanitization. Just being worried or afraid is not sufficient to refuse to
work. However, if an employee’s fear and anxiety is caused by his/her medical
conditions such as hyper anxiety or depression, then the employer has a duty to
accommodate.

GO Transit and TTC are enforcing guidelines in their trains, busses, and subway
for mandatory face masks and social distancing. These measures limit such
concerns. Fear about taking a subway is not a sufficient reason to refuse to work.
We suggest employers should work with employees with a solution. Changing
hours of work from 8am-5pm to 10am-6pm can be a solution to avoid commuting
in busy time. Some employers arrange for transportation for employees and
provide a pick-up arrangement. Employers should look for a way to solve a
problem. If your employee suffers from anxiety on a train, this may be a medical
issue that needs to be accommodated.
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If one of my employees is infected in the WFH situation, | don't think it is necessary
to ask other employees to voluntarily quarantine for 14 days. In that case, should |
refrain from telling that fact to other employees?
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Yes there is no need to tell their coworkers if they have had no contact with the
employee who was working from home
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Employee’s Vacation  ($EE B DIRIR)

Under the ESA, do employees need to take consecutive minimum vacation days (e.g.,
minimum vacation days: 2 weeks, 3weeks at once)? For example, do employees have
to take one week minimum consecutively at once? Or should the minimum vacation
days meet the minimum number of vacation days in total a year?
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e Much of this will depend on your vacation policy and whether you have a
standard vacation entitlement year or alternative vacation entitlement year.

e Generally, employees can take vacation time in one-week blocks. The employer
can also allow single day vacation days (i.e. every Friday for 5 weeks). The
employer sets the rules about the timing of vacation.

e Please refer to the following information:
https://www.ontario.ca/document/your-guide-employment-standards-act-
O/vacation#:~:text=1f%20the%20amount%200f%20vacation,separate%20period
%200f%20consecutive%20days.
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https://www.ontario.ca/document/your-guide-employment-standards-act-0/vacation#:~:text=If%20the%20amount%20of%20vacation,separate%20period%20of%20consecutive%20days.
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Can employers restrict employees’ travel destinations when employees take
vacations? Especially, under the current circumstances where the government
enforces travel restrictions, does this mean that employers have the right to know
where employees are travelling to?
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Many countries currently close their borders and limit travelers for essential reasons.
You need to always check each country’s travel restrictions. In terms of province to
province, restrictions are different from countries. In east coast, there are restrictions
to travelers who are visiting out of the provinces. A mode of travelling is also a
consideration — driving or flying. Employers should ask the purpose of the travel —
death in a family and travelling to attend a funeral is different from going to the
Disney World in Florida. If your employee refuses to provide information about
his/her trip, then you may have to discipline such employee. However, you should
consult with your lawyer before disciplining your employee. You can urge your
employees not to travel. You can also consider about setting a black out period for
vacation (e.g. October — November) during which time no one can take vacation.
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Telecommuting and Workplace Safety (U &— F EEBRE D R4EM)
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In your slides, you mention that you provide guidance to upgrading or renovating
employee’s workspace at home. To do this, we need to know everyone’s residence.
Can you explain further on this?
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You don’t have to physically visit your employee’s home. If an employee expresses a
concern about the safety of their home work area, you can have a discussion with
your employees over the phone or by Zoom conference and find out what your
employee’s home office looks like. You can also prepare a tip sheet and talk to your
employee by phone call. The same health and safety rules in the office apply to your
employee’s home office. For example, no electronic wire should be exposed in the
home office space. Using a Zoom call and having your employee show the working
area would not be too intrusive.
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I understood the potential risk of domestic violence could increase during the
telecommuting. In addition, I acknowledged that employee's injury at home during
the working hours can be considered as injury at work. In order to fulfill the
employer’s responsibility to report such cases to WSIB, what should we do as an
employer? Should we conduct internal surveys to employees on a regular basis in
order to be able to discover any incidents without delay?
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You can require employees to report any incidents/injuries at work (including work
from home). A domestic violence injury could be considered a workplace injury.
You may wish to remind employees of this fact in your policy, and inform them they
can seek support on a confidential basis. You don’t need to conduct internal surveys.
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An employee is asking to work from home because her spouse has asthma. Do we
need to accommodate her to WFH?
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e You do have a duty to accommodate your employee if she lives with a family
member who is at risk if contracting COVID-19, to the point of undue hardship.

e However, you may be able to do so without having her work from home. You can
put other measures in place at the workplace such as physical distancing between
workers and between workers and the public or personal protective equipment,
hand sanitizers, etc. If she still feels unsafe, you may want to allow her to work
from home.
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Dismissal of Employees (%8 ORE)

If an employee’s productivity significantly decreases despite the accommodation to
set up sufficient remote working environment for employees, can such poor
performance be a cause for dismissal? In other words, can an employer evaluate
employees' performance during the telecommuting based on their sole output as long
as the employer provides an appropriate accommodation to enable employees to work
remotely?
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Terminating an employee for poor performance for cause is generally very difficult to
prove. The employer must establish either “willful misconduct” or “willful neglect of
duty”. Under common law, the threshold for such terminations for cause is
“incompetence.” You should consult with employment counsel regarding your
various options, including ensuring disciplinary letters are issued, and exploring other
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options, such as termination without cause. The employer should focus on improving
the employee’s performance, rather than punishing the employee for their
ineffectiveness.
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Questions re: Quebec (XX 7 MIiZEE4 5 ER)

In Quebec today gov’t allowed 25% workforce in private office to return to work, it
was not clear if this should be fixed employees, or rotation of employee work force.
Do you know anything about this?
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e We do not generally provide legal advice regarding Quebec as the laws are quite
different from other provinces. You should reach out to Quebec counsel.
However, you may find some general information about this issue on the
following website:
http://www.fil-
information.gouv.qc.ca/Pages/Article.aspx?aiguillage=diffuseurs&type=1&listeD
iff=349&lang=en&idArticle=2807153347
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Is there any difference between Ontario and Quebec regulations regarding COVID-19
up to now?
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Yes. Below are some of the legislative changes made in Quebec and some made in
Ontario:
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Quebec:

QPIP Deferral of parental or paternity leave. Healthcare system workers who
wish to interrupt or postpone their parental leave in order to participate in the
response to the current health emergency have six additional months to draw their
Québec Parental Insurance Plan (QPIP) benefits. Beneficiaries receiving parental
benefits, paternity benefits and adoption benefits will be eligible for an extension
of their benefit period, from 52 to 78 weeks. See Quebec news release Québec
Parental Insurance Plan - Minister Jean Boulet Announces Easing of Conditions
for Workers on Parental Leave Who Lend Assistance to Their Employers.

Changes to collective agreements and contracts. On March 21, 2020, Quebec
ordered that collective agreements and contracts with non-unionized health and
social services network personnel be amended to enable the employer to meet the
needs of the population during the public health emergency. There are detailed
provisions in the Order, generally covering:

o Leaves for union business.
Leaves of any nature, including those with or without pay, and vacations.
Ability to defer vacations.
Promotions, transfers, bumping procedures, assignment or replacement.
Schedules, shifts and positions.
Deadlines for filing grievances and the arbitration procedure.
Hiring.

0O O 0O O O O

See Order 2020-007 of the Minister of Health and Social Services dated 21 March
2020.
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http://www.fil-information.gouv.qc.ca/Pages/Article.aspx?aiguillage=ajd&type=1&lang=en&idArticle=2803281711
http://www.fil-information.gouv.qc.ca/Pages/Article.aspx?aiguillage=ajd&type=1&lang=en&idArticle=2803281711
http://www.fil-information.gouv.qc.ca/Pages/Article.aspx?aiguillage=ajd&type=1&lang=en&idArticle=2803281711
https://cdn-contenu.quebec.ca/cdn-contenu/adm/min/sante-services-sociaux/publications-adm/lois-reglements/AM_numero_2020-007-anglais.pdf?1585006721
https://cdn-contenu.quebec.ca/cdn-contenu/adm/min/sante-services-sociaux/publications-adm/lois-reglements/AM_numero_2020-007-anglais.pdf?1585006721
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Ontario:

Emergency Leave: declared emergencies and infectious disease emergencies. The
Declared Emergency leave provisions in the Employment Standards Act, 2000, S.O.
2000, c. 41 have been expanded to encompass declared emergencies and infectious
disease emergencies:

Declared emergency leave. An employee has the right to take an unpaid, job
protected leave if they will not be performing the duties of their position
because of:
o A declared emergency; and
o Either an emergency order under the Emergency Management and Civil
Protection Act applies to the employee; an order under the Health
Protection and Promotion Act applies to the employee; or the employee
is needed to provide care or assistance to specified family members.

Infectious Disease Emergencies Leave. Retroactive to January 25, 2020 An
employee has the right to take an unpaid, job protected leave if they will not be
performing their duties because:
o they are under medical investigation, supervision or treatment;
o they are subject to an order under the Health Protection and Promotion
Act;
o they are in quarantine, isolation (voluntary or involuntary) or subject to
a control measure that was issued by a public health official, physician,
nurse, telehealth, the Government of Ontario or Canada, a municipal
counsel or a board of health. or quarantine or self-isolate;
o the employer has directed the employee not to work due to concern
about the employee's exposure to others;
o they need care for a family member because of the designated infectious
disease, including school or child care closure;
o they are affected by travel restrictions and cannot be expected to travel
back to Ontario; or
o such other reasons as may be prescribed. As of May 29, 2020, reasons
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include non-unionized employees who have had their hours temporarily
reduced or eliminated by the employer, for reasons related to the
designated infectious disease (see discussion in Conversion of Layoffs
to Leave below).

The leave continues for the duration of any the circumstances entitling the
employee to the leave. Employers may require employees to provide reasonable
evidence of leave entitlement, but may not require a medical note.

See section 50.1, Employment Standards Act, 2000; Infectious Disease
Emergency Leave, Ont. Reg. 228/20 and Infectious disease emergency

leave and Declared Emergency L eave.

Temporary Layoff. Temporary amendments to the layoff provisions have been
made to the Employment Standards Act, 2000. These changes affect non-unionized
employees and are retroactive to March 1, 2020, expiring 6 weeks after the declared
emergency ends. These changes include:

Conversion of Layoffs to Leave. Any reduction or elimination of a non-
unionized employee's hours of work for reasons related to COVID-19 are
converted to an indefinite Declared Emergencies and Infectious Disease
Emergencies Leave under section 50.1 of the Employment Standards Act,
2000. This conversion does not apply if the employee was already terminated,
or deemed terminated through a layoff that exceeded the maximum period,
before May 29, 2020.

Continuation of benefits for layoffs that are converted to a leave. The
normal requirement for continuation of employee benefits during a statutory
leave is suspended for an employee whose layoff has been converted into a
leave. As of May 29, 2020:

o If the employee had stopped participating in a pension plan, life
insurance plan, accidental death plan, extended health plan, dental plan
or any other prescribed type of benefit plan, the employee is not entitled
to participation in that plan by virtue of now being on a statutory leave.

o Employers are not required to begin contributing to employee benefits if
they had not been doing so as of May 29, 2020 for employees on a
layoff related to COVID-19 layoff.

Elimination of entitlement to statutory notice or statutory severance pay

due to layoff. The requirement to provide an employee with notice of

termination (or pay in lieu) and severance pay where a temporary layoff

exceeds the defined maximum is temporarily suspended for non-unionized

employees.

Elimination of constructive dismissal. Until 6 weeks after the end of

Ontario's COVID-19 state of emergency, the following does not constitute a

constructive dismissal for a non-unionized employee:

o A temporary reduction or elimination of an employee’s hours of work by
the employer for reasons related to COVID-19.

o A temporary reduction in an employee’s wages by the employer for reasons
related to COVID-109.

See O. Req. 228/20 and Legal Update, COVID-19: Ontario Limits Employer
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https://www.ontario.ca/document/your-guide-employment-standards-act-0/infectious-disease-emergency-leave
https://www.ontario.ca/document/your-guide-employment-standards-act-0/infectious-disease-emergency-leave
https://www.ontario.ca/document/your-guide-employment-standards-act-0/declared-emergency-leave
https://www.ontario.ca/laws/regulation/r20228
https://ca.practicallaw.thomsonreuters.com/w-025-8321?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)

Liabilities.

Emergency Orders. Several orders under the Emergency Management and Civil
Protection Act, R.S.0., 1990, c. E.9 affect employers:

« Staffing flexibility for essential services. Ontario has issued several Orders in
Council creating staffing flexibility for a certain essential service providers. These
Orders in Council allow defined organizations to take necessary steps to ensure
staffing is adequate to alleviate and prevent the outbreak of COVID-19 for the
populations they serve. These steps may be taken regardless of whether they are
authorized by statute, regulation, collective agreements (for unionized
employees), employment contracts (for non-unionized employees) or workplace
policies. For more information see O. Req. 74/20 (health service providers); O.
Req. 77/20 (long term care centres); O. Reg. 118/20 (retirement homes); O. Reg.
121/20 (developmental disability service providers); O. Reg. 145/20 (womens
residential services and crisis line services); O. Reg. 154/20 (social services); O.
Reg. 157/20 (municipalities); O. Reg. 163/20 (mental health and addiction
agencies) and O. Reg. 205/20 (education sector).

« Single employer limit for long-term care home and retirement home
workers. As of April 22, 2020, long-term care homes and retirement homes must
ensure that any employees currently working in their facility are not also
performing work for any other long-term care home, retirement home or health
service provider. Employees of those facilities are required to notify their
employers if they work at other long-term care homes, retirement homes or health
service providers. See O. Req. 146/20 and O.Reqg. 158/20.
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https://ca.practicallaw.thomsonreuters.com/w-025-8321?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://www.ontario.ca/laws/regulation/200074
https://www.ontario.ca/laws/regulation/200077
https://www.ontario.ca/laws/regulation/200077
https://www.ontario.ca/laws/regulation/200118
https://www.ontario.ca/laws/regulation/200121
https://www.ontario.ca/laws/regulation/200121
https://www.ontario.ca/laws/regulation/200145
https://www.ontario.ca/laws/regulation/200154
https://www.ontario.ca/laws/regulation/200157
https://www.ontario.ca/laws/regulation/200157
https://www.ontario.ca/laws/regulation/200163
https://www.ontario.ca/laws/regulation/200205
https://www.ontario.ca/laws/regulation/r20146
https://www.ontario.ca/laws/regulation/r20158
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https://www.ontario.ca/laws/regulation/r20228
https://ca.practicallaw.thomsonreuters.com/w-025-8321?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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Other issues  (F dfih)

18. Q. Is Canada going to introduce tracking apps that are available in some other countries?
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A. e Yesthe federal government in Canada announced that they will begin testing the
mobile contact tracing app shortly
e https://pm.gc.ca/en/news/news-releases/2020/06/18/prime-minister-announces-
new-mobile-app-help-notify-canadians-covid
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Disclaimer (3K 1)

The information contained in the answers above is provided for general information purposes only and
does not constitute legal or other professional advice. This presentation is current as of July 2020 and
applies only to the province of Ontario. Information about the law is checked for legal accuracy as at the
date the presentation is prepared, but may become outdated as laws or policies change. For clarification
or for legal or other professional assistance, please contact Pallett Valo LLP.
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