Webinar "'Doing Business with Canada: Non-Resident Importer v. Resident

Canadian Company” Q&A
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1.

Q.

Although we are based in the States and do not have any presence in Canada, we sometimes receive
inquiries regarding the warehousing services in Canada.

When we provide warehousing services through our Canadian partners, the partners charge us HST.
However, since we are a US company, we are not able to process a refund, which results in higher costs
for our clients. In this case, is it correct to say that we can benefit from registering our business as a non-

resident importer?
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If your company is not importing goods into Canada, it does not need to register as a non-resident
importer. However, as a non-resident you are required to register for the GST/HST if you are considered
to carry on business in Canada. Even if your activities in Canada do not constitute carrying on business in
Canada (and you are not required to register) you can potentially voluntarily register for the GST/HST. If
you are registered for the GST/HST, your company may be able to claim an input tax credit to recover
the GST/HST paid but that would depend on the nature of the transactions with your Canadian partners

and your customers and the nature of your activities in Canada.

B A F XIS ERAL T vwoThil, FEREFMAESE L L CERT 08D
DEEA, LL, IFEFEEL L THF X THERZT> TS ERRINDEEAEIL. GST/HST
BROPMBEL Y 3, BoAFXICE T 2EE N F X TOEEFEIICHEY Ly (i
DEEF T O T0Ry) HETH, HENIC GST/HST DEHRZ1TH & & IZA[EETT,
GST/HST IC &5k L 72354, EtkI3SCHA - 72 GST/HST % [ S % 7= o 1T ABLAEPERR % 35Kk < %
LHREMED D VD T8, ZNEAF X D= b F =K L ORG|OWE LA F X TOIEE O
MWEHICLX->THAY ET,

I would like to understand if there is any difference for non-resident in risk from a tax perspective

between business with or without inventory in Canada.
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From an income tax perspective, a non-resident with inventory in Canada is at a much higher risk of
being considered to carry on business in Canada and, as a result, being required to file and pay Canadian
income taxes compared to a non-resident with no inventory in Canada (subject to any available relief

under an applicable income tax treaty).
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Could you explain to me if the cost process in the non-resident import schemes is different between U.S.

and non-U.S. companies? if different, what are the differences?
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The costs of the non-resident importer program are the same for U.S. and non-U.S. companies.
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Other than the Canadian residency requirement, generally what are the pros and cons with respect to

incorporating federally vs provincially?

EEFEEALSNC, EEEANCINEANDHIC I ED L B AY vy b, TAV y b3BH O EF
D7

There are nuances across provinces. Here are the pros and cons of incorporation in Federal (CBCA) and

certain provincial jurisdictions.

[Canada Business Corporations Act (CBCA)]

* Pros: Provides right to carry on business across Canada under the corporate name. Well-known statute.

+ Cons: Name approval review standard is tougher; 25% Canadian residency requirement for directors;
Must maintain a transparency register and file information with the federal government showing

individuals with significant control, which information is made publicly available.

[Alberta]

* Pros: No director residency requirements; no transparency register requirements for now; corporate
opportunity waiver for directors, officers, and shareholders; unanimous shareholder agreement
supersedes articles and by-laws; well-known statute based on CBCA.

* Cons: Must use Canadian GAAP if a private company.




[British Columbia]
* Pros: No director residency requirements; allows for benefit companies.
+ Cons: Must maintain a transparency register; not based on CBCA (so less familiar to lawyers/investors

across Canada & US); no concept of “unanimous shareholder agreement”.

[Ontario]

* Pros: No director residency requirements; No additional cost of filing annual returns; can access
Ontario courts for cases under the business corporations act (including Commercial List); Unanimous
shareholder agreement supersedes articles and by-laws, and it can be amended without unanimity.

+ Cons: Must maintain a transparency register; amendments to articles cannot be filed immediately;

relatively new electronic registration system has bugs.

[Quebec]
Not included in comparison (is a civil law jurisdiction, where French is the dominant language and the

head office of the company is required under the Quebec legislation to be located in Quebec).
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https://www.bennettjones.com/Publications-Section/Articles/Are-Waivers-of-Corporate-Opportunities-a-Good-Idea
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What are the pros and cons to become a NRI or letting other party handle import to Canada?
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[ Non-resident importer]

« Pros: Eliminate or minimize intermediaries in sales to customers in Canada; Improved customs service

(direct control over delivery in Canada); Control over customs compliance and duty/tax liability.

+ Cons: Compliance burden relating to border measures (customs clearance, liability for duties and
taxes, etc.).

[Exporter]

* Pros: No compliance burden; no liability for duties or taxes.

* Cons: May have need for intermediaries to make sales in Canada, including to act as the importer,
potentially lower standard of service to customers due to need for intermediary sellers/agents or visibility

into intermediary pricing/margins
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https://www.ontario.ca/page/business/start/register-your-business-online

(b 7]

Er: av 7747 v 2REHPR G,

AT - WAF L LCoREI RGO, - X TIRIET % 7 D IR B BT 75 B Al RETE DS
b5,
APNEE S REIER BB R 2720, B 50PN EE OMMEHRE ~— Y v AiiE
TERWED, BER~DY — v ZKERMKT T 2 A[gelE2 5 5,

Can NRIs (for example, a US-based entity) have employees in Canada?
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Yes, a non-resident can have employees in Canada. For instance, a U.S. entity may operate a branch
office in Canada with employees. However, there are several serious potential income tax consequences
if a non-resident has employees in Canada (through a branch or otherwise), including being considered to
carry on business in Canada and therefore subject to Canadian tax as well as branch-specific withholding
taxes on the profits earned in Canada. Usually if there is a need to have employees in Canada, it makes
most sense to incorporate a business in Canada. A non-resident importer need not have any employees in
Canada.
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Our company imports products from Japan to the U.S. and re-exports them to Canada. Because our
products are medical devices, no tariffs have been imposed on both U.S. and Canadian imports, and we
are not subject to any FTAs. If Canada imposes tariffs on our products imported from the U.S. as a
retaliatory measure, even if the origin is Japan, as in our case, will we be taxed as is unless we apply for a

certificate of origin or an FTA?

Also, if we submit a certificate of origin to Canada Customs, is there a possibility that we will be exempt

from taxation?
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In response to tariffs imposed on Canadian goods by the U.S., Canada imposed retaliatory tariffs (i.e.
surtaxes) on certain goods that "originate™ in the U.S. The determination about whether goods originate
in the U.S. is determined by the application marking rules of origin found in the Determination of
Country of Origin for the Purpose of Marking Goods (CUSMA Countries) Regulations. As a result,
goods that are exported from the U.S. to Canada are not subject to the surtaxes if the goods do not
originate in the U.S. If the medical devices do not satisfy the marking rules of origin, they will not be
subject to surtaxes in Canada, even if the goods are shipped from the U.S. As the tariff situation changes
day-to-day please consult the latest customs notices on the surtaxes on the Canada Border Services

Agency website: https://www.cbsa-asfc.gc.ca/publications/cn-ad/menu-eng.html

Certificates of origin are required for all commercial importations. If a certificate of origin prepared for
the goods stating that the goods are of Japanese origin, the surtaxes will not apply. Consult with an

international trade professional to ensure the certificate is correctly completed.
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The phrase “non-resident business activities (e.g., Canadian branch)” appears quite a few in the
presentation. Is it correct to interpret this as meaning that in order to operate as an NRI, we need to
establish a branch office?
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https://www.cbsa-asfc.gc.ca/publications/cn-ad/menu-eng.html
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A A non-resident may operate in Canada through the use of a subsidiary or, alternatively, a "branch”. No
physical office needs to be established per say. However, adverse tax consequences may apply when
using a branch. Please see response to (6).
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9 Q. Directors’ Canadian Residency Requirements, how about requirement of Nova Scotia?
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A No. In addition to the federal, Saskatchewan, Manitoba and Newfoundland & Labrador are the only
provinces that require the director's Canadian residency.
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10. 1 Q I would like to know how to send employees from Japan or the U.S. to Canada, or how to dispatch U.S.
green card holders to Canada.
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Please inquire to immigration lawyers.
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[ Disclaimer]

This presentation applies to the Fighting Against Forced Labour and Child Labour in Supply Chains Act and is current as of February 2024. Information is
checked for legal accuracy as at the date the presentation is prepared but may become outdated as laws or policies change.

Also, as the organizer does not intend to recommend only a specific response policy, we ask that you decide whether to collect the information provided. In
addition, please note that JETRO and Bennett Jones LLP are not responsible for any disadvantages.



