WHITE & CASE

LIMITED LIABILITY PARTNERSHIP

Japan External Trade Organization

WORLD TRADE ORGANIZATION &
U.S. TRADE | SSUES

FEBRUARY 2003

one law firm around the world

Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice.




WHITE & CASE

UMITED LAEIUTY PSRTMERSHIP FEBRUARY 2003
TABLE OF CONTENTS

SUMMARY OF REPORTS [
REPORTSIN DETAIL 8
U.S. TRADE AND WTO PERSPECTIVES 8
Six Former USTRs Offer Their Perspectiveson U.S. Trade PoliCy........ccccoceveeveneenecceseecie e 8
USTR Zoellick Testimony at House Ways and Means: Seeks WTO Compliance and
Competitive LiberaliZation SIrategy .........cueceeeerieerieieseenieeieseeseeseeseessesseeseesseesessseessessesseens 18
USTR Zoellick Testimony at Senate Finance: Senators Question Zoellick on
Agriculture and GMO Dispute, China Compliance and FTA Strategy .......cccceevereerenieeniescenees 24
Senate Finance Committee Approves Miscellaneous Trade Bill; Resolution Criticizes
Harbinson Draft on Agriculture Modalities at the WTO ........ooeoiiiiinineeee e 30
Senator Baucus, Representative Thomas, and Panelists Discuss US-EU Trade
Relationship; WTO CONCEINS........coeiiieiieieseerie sttt sttt saeesteeeesneeneesneesns 32
WTO WORKING BODIES 37
WTO TRIPS Council Makes Progress on Implementation Issues; Delays Persist on
Geographical Indications and Public Health ISSUES...........cceeeeiieie s 37
WTO DISPUTE SETTLEMENT 43
Panelists Present Conflicting Views on Next Steps After WTO Ruling Against U.S.
“BYId AMENGMENL” ...ttt e st be e e sbeesae e e e sbeenbeeaeesbeensesneenseenbens 43
US Proposes Repeal of 1916 Antidumping Act to Comply with WTO; EC Considers
Alternatives to WTO REAHELHON .......ocueiiiiieieeie e e 49
REGIONAL TRADE AGREEMENTS 52
Specia Report: Bush Administration Pushes Forward on FTAS........covvreeienvncenenes 52
U.S. and Chilean Governments Notify Congresses of FTA; U.S.-Chile FTA Will
Have Positive Impact 0N FTAA NEQOUAiONS.......coieeiiriinieerie et 64
US Puts Forth Ambitious Market-Access Offer in FTAA Negotiations...........c..ccccueue.. 66
FTAA Public Comments Emphasize Opposition to FTAA Antidumping Negotiations............ 68
U.S. Private Sector Concerned About Intellectual Property and Government
Procurement in US-South Africa FTA Negotiations..........ccccvveveieerisee e ee e 75

Due to the general nature of its contents, this newsletter is not and should not be regarded as legal advice.




WHITE & CASE

LIMITED LU&EILTY PARTHERSHIP FEBRUARY 2003

SUMMARY OF REPORTS

U.S. Tradeand WTO Per spectives

Six Former USTRs Offer Their Perspectiveson U.S. Trade Policy

The Center for Strategic and International Studies (“CSIS’) on February 7, 2003,
hosted its third annual seminar featuring six former United States Trade Representatives
("USTRS"). USTRs who served under various Presidential administrations from 1971-2000,
presented their perspectives on awide range of U.S. trade objectives, as summarized below:

o William Eberle (Ford) — Warned of dangers of U.S. protectionism, including
the recent Farm Bill and suggested approaches such as wage insurance to build
support for trade.

o Carla Hills (Bush) — Described “competitive liberalization” in bilateral,
regional and multilateral trade talks, and emphasized that the US is ready to negotiate
a al levels.

o Charlene Barshefsky (Clinton) — Spoke on trade liberalization as an approach
to curbing terrorism and stated that the Middle East is a “blind spot” in U.S. trade

policy.

. William Brock (Reagan) — Discussed prospects for the FTAA, and
emphasized that the relationship with Brazil should be strengthened before the US
falls behind the EU.

. Mickey Kantor (Clinton)— Described US-EU relations, and in particular the
dispute on biotechnology and the EU’ s moratorium on approval of GMOs.

. Clayton Yeutter (Reagan) — Emphasized the importance of meaningful
agricultural liberalization in the Doha Round. He aso stated the US needs to address
its own protectionism, including trade remedy measures.

The USTRs in general believe that the prospects for trade liberalization are good despite the
challenges at home and abroad. They aso stated that the climate for trade negotiationsis far
more complex than in the past. Nevertheless, they were confident that the Bush
Administration would seek liberalization at all levels, including through bilateral, regiona,
and WTO negotiations.he 108™ Congress convened on January 7, 2003, with Republicans
controlling both chambers

USTR Zodllick Testimony at House Ways and Means. Seeks WTO Compliance
and Competitive Liberalization Strategy

United States Trade Representative Robert Zoellick on February 26, 2003 testified
before the House Ways and Means Committee regarding the Bush Administration’s 2003
international trade agenda.
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Zoellick addressed the following issues:

e U.S FTA Strategy: The US will continue to pursue bilateral, regiona and
multilateral trade initiatives. Zoellick updated the Committee on the status of
various negotiations, particularly the Doha Round. He stressed the need to make
significant progress on agricultural subsidies.

e FSC/ETI: Zoellick warned that the United States must comply with the ruling
soon because the European Union will not hold off indefinitely on retaliation.

e Chile and Singapore FTAs. Zodllick stated that the text of the Singapore FTA
would be made public in early March and the text of the Chile FTA would be
made public in late March or early April. Zoellick emphasized that Members of
Congress and cleared advisors have had access to the text for several months but
that the texts cannot be released to the genera public until the “legal scrub” is
complete.

In terms of trade, Congress will focus on its oversight role during the 108" Congress. It
remains unclear how much time and energy Congress will be able to dedicate to trade issues
with the focus on national security and domestic economic and social issues.

USTR Zodlick Testimony to Senate Finance: Senators Question Zoellick on
Agricultureand GM O Dispute, China Compliance and FTA Strategy

USTR Robert Zoellick’s testimony before the Senate Finance Committee on March 5, 2002
regarding the Administration’s trade and WTO agenda closely resembled his testimony
before the House Ways and Means Committee on February 26. Zoellick elaborated on the
Administration’s “competitive liberalization” strategy of pursuing liberalization at al levels
including FTAs and the WTO. He also provided a brief update on China compliance efforts
after arecent trip to China.

Finance Committee members pressed Zoellick on matters including WTO dispute settlement,
China's compliance with the WTO, bilateral disputes with Mexico and the Administration’s
FTA strategy. Chairman Grassley (R-lowa) and Sen. Baucus (D-Montana) both demanded
that Zoellick indicate whether and when the US would bring a WTO dispute on the EU GMO
moratorium. Zoellick refused to specify a date, which angered Baucus. Baucus aso
guestioned the Administration’s criteria for FTA partners and suggested more FTAs with
Asiaand the Middle East. Senators also expressed concerns on agricultural issues, including
bilateral disputes with China and Mexico, and pessimism towards concluding negotiating
modalities at the WTO.

Senator Baucus, Representative Thomas and Panelists Discuss US-EU Trade
Relationship; WTO Concerns

The American Enterprise Institute, a conservative think tank based in Washington, hosted on
February 13, 2003, a conference on “ Tax, Trade and Cowboy Capitalism in the United States
and Europe’ which discussed, among issues, the outlook for the US-EU trade relationship.
Senate Finance Committee Ranking Member Max Baucus (D-Montana) and House Ways and
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Means Committee Chairman Bill Thomas (R-California) were featured speakers. Other
panelists speaking on trade issues include the former head of the EC delegation in
Washington Hugo Paemen, Patrick Messerlin of the Institut d’ Etudes Politiques de Paris, and
Ellen Frost of the Institute of International Economics.

Hugo Paemen and Patrick Messerlin suggested that a decentralization of negotiations at the
WTO rather than a “single undertaking” would be a more effective approach to achieving
results. Ellen Frost pointed out that trade has become more politicized in Congress and
warned that increasing resort to litigation at the WTO could undermine the US-EU trade
relationship. Senator Baucus stated that Congress is not pleased that the EU has raised
damaging cases against the US at the WTO, and supported aless litigious approach to dispute
settlement in the future. Baucus also suggested a new approach to resolving the FSC/ETI
dispute, such as a manufacturing income exclusion. Representative Thomas, however, did
not express much enthusiasm for the idea and prefers wider reform of the U.S. foreign tax
code.

Senate Finance Committee Approves Miscellaneous Trade Bill; Resolution
CriticizesHarbinson Draft on Agriculture Modalitiesat the WTO

On February 27, 2003, the Senate Finance Committee approved the Miscellaneous Trade and
Technical Corrections Act of 2003, which would reduce or suspend duties on more than 300
different products. The bill also includes a sense of the Senate resolution, criticizing the
agriculture modalities framework recently released by Stuart Harbinson, Chairman of the
WTO Agriculture Negotiations Committee.

The full Senate must now consider the hill, but reportedly Senator Richard Shelby (R-
Alabama) has placed a hold on it. Therefore, analysts remain uncertain about when
consideration by the full Senate will occur.

WTO Working Bodies

WTO TRIPS Council Makes Progress on | mplementation Issues; Delays Persist
on Geographical Indications and Public Health Issues

The WTO TRIPS Council at itsfirst formal meeting this year, on February 18-21, made some
progress on implementation-related issues, however, Members held limited discussions on
geographical indications (i.e. establishment of a multilateral system of notification and
registration for wines and spirits) and failed to break the impasse on the TRIPS and Public
Health Declaration (i.e. more flexible rules on compulsory licensing by developing countries
in the pharmaceutical sector).
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Regarding implementation issues of concern to developing countries, Members agreed to a
notification system on incentives they provide to promote technology transfer to least-
developed countries and almost reached agreement to extend the moratorium on non-
violation complaints involving TRIPS. The discussion on extending protection for
geographical indications to products other than wines and spirits was excluded from the
agenda, despite strong opposition from some countries.

More worrisome, the deadlock on TRIPS and Public Health persists despite efforts by about
two dozen trade ministers meeting in Tokyo the week prior to move forward on theissue. An
agreement has not been reached since the deadline passed in December 2002, and the issue is
of particular concern to developing countries facing health crises. Further delays could
threaten progress in other WTO negotiations and preparations for the Cancun Ministeria
Conference in September 2003.

WTO Dispute Settlement

Panel Presents Conflicting Views on Next Steps After WTO Ruling Against U.S.
“Byrd Amendment”

The Global Business Dialogue on February 13, 2003, hosted a panel discussion on the “Byrd
Amendment, What's Next?' — after the recent WTO Appellate Body ruling against the
Continued Dumping and Subsidy Offset Act of 2002 (“CDSOA” or “Byrd Amendment”).

Panelists made the following points about the Byrd Amendment:

(i) Lewis Liebowitz, Partner at Hogan & Hartson — Supported WTO findings, and
cited reasons why the law is flawed domestic policy.

(i) Terence Stewart, Partner at Stewart & Stewart — Criticized WTO findings
against the law as overstepping WTO authority, and dismissed some factua
allegations.

(iii) Paul Bailey, Canadian Embassy — Hoped that the US would demonstrate
leadership at the WTO by complying through repeal of the law.

(iv) Petros Sourmelis, EC Delegation — Urged the US to comply quickly since the
law threatens to undermine the trading system, including WTO negotiations of the
new Round.

(v) Kathleen Hatfield, Office of Senator Byrd — Asserted that the law will not be
repealed and the WTO findings are a“ symptom of alarger problem” at the WTO.

(vi) Greg Mastel, Democratic Counsel, Senate Finance Committee — Cited that there
exists little support in Congressto repeal the law, or comply with other WTO rulings.

! United States — Continued Dumping and Subsidy Offset Act of 2000, WT/DS217,234/AB/R,
dated 16 January 2003 (adopted 27 January 2003).
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The Bush Administration announced its intent to repeal the Byrd Amendment in the next
budget appropriations bill. Defenders of the law, however, insist that Congressis not keen to
repeal the law and prefer a negotiated settlement. Thus, imminent compliance is far from
certain.

US Proposes Repeal of 1916 Antidumping Act to Comply with WTO; EC
Considers Alternativesto WTO Retaliation

During the visit of EC Commissioner Pascal Lamy to Washington on March 3-4, USTR and
several Members of Congress pledged to comply with WTO findings against the 1916
Antidumping Act and other disputes, including a renewed effort to repeal the 1916 Act. The
US has struggled with compliance on the 1916 Act since losing the dispute in 2000, and
Congress has introduced |egidlation seeking repeal before without much success. Reportedly,
the EC is considering aternatives to WTO retaliation including a controversial proposal to
allow EU parties to recover damagesin EU courts arising from the 1916 Act.

Regional Trade Agreements

Special Report: Bush Administration Pushes Forward on FTAS

On August 6, 2002, President Bush signed the Trade Act of 2002, which renewed Trade
Promotion Authority (TPA) or “fast track” for the first time since 1994. Since then, the Bush
Administration has concluded free trade negotiations with Chile and Singapore and initiated
negotiations with Morocco, Central America, the Southern African Customs Union (SACU),
and Australia

In this report, we provide an overview of the free trade agreements (FTAS), which the United
States has negotiated or is currently negotiating. In addition, we highlight the 2003 Trade
Policy Agenda and the 2002 Annua Report of the President of the United States on the Trade
Agreements Program, which the Administration recently submitted to Congress.

U.S. and Chilean Governments Notify Congresses of FTA; U.S.-Chile FTA Will
Have Positive Impact on FTAA Negotiations

Both the U.S. and Chilean Governments recently notified their Congresses of their intention
to enter into a Free Trade Agreement (FTA). For Chile, the expectation is that the Chilean
Congress will approve the FTA, although some issues may arise. In the US, the President is
expected to sign the FTA in May, after a 90-day period of Congressional review. Analysts
expect the FTA to enter into force on January 1, 2004.

Chilean and U.S. officials have welcomed the FTA with enthusiasm for the positive impact
they expect it to have on the ongoing negotiations for the Free Trade Area of the Americas
(FTAA). Moreover, the U.S.-Chile FTA gives the United States an agreement that can be
used as amodel in future bilateral negotiations.

Assistant United States Trade Representative (USTR) Regina Vargo has stated that the Bush
Administration would soon release the text of the FTA, but that it will release the text of the
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U.S.-Singapore FTA first. At present, lawyers for the United States and Chile are conducting
the “legal scrub” of the FTA.

US Puts Forth Ambitious Market-Access Offer in FTAA Negotiations

On February 11, 2003, the United States Trade Representative (USTR) announced the
U.S. market access proposal to eliminate tariffs and trade barriers in the negotiations for the
Free Trade Area of the Americas (FTAA). Inits proposal, the US would eliminate its import
duties on the majority of industrial and agricultural imports from the FTAA countries
immediately upon entry into force of the agreement.

The US characterized the proposal as setting an important benchmark in the market access
negotiations and demonstrating U.S. leadership in this critical phase of negotiations. The
United States and Brazil will co-chair the Miami FTAA Ministerial Meeting in November
2003.

FTAA Public Comments Emphasize Opposition to Antidumping Negotiations

Comments submitted to USTR on the second FTAA draft text focus on the market access,
antidumping, and intellectual property chapters. An overwhelming number of comments
oppose an antidumping chapter in the FTAA, citing remarks made by Members of Congress
warning the Administration not to weaken U.S. trade remedy laws. Comments generally
support retaining national duty drawback programs and the NAFTA approach for rules of
origin.

The heavily bracketed second draft complicated efforts by the private sector to provide
detailed comments in some cases. In addition, some submissions note that countries still can
submit proposal's, which means the draft text does not necessarily reflect all positions.

U.S. Private Sector Concerned About Intellectual Property and Government
Procurement in US-South Africa FTA Negotiations

On November 15, 2002, USTR published a notice in the Federal Register (67 FR 69295),
announcing that the interagency Trade Policy Staff Committee requested public comments
and would hold a public hearing on the proposed U.S.- SACU FTA.

Many public comments focused on intellectua property rights (“IPR”) and urged U.S.
negotiators to use the Singapore and Chile FTAs as models for the SACU negotiations.
Other comments addressed government procurement, market access, and services.
Negotiators are scheduled to launch negotiationsin April 2003.
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REPORTSIN DETAIL

U.S. TRADE AND WTO PERSPECTIVES

Six Former USTRs Offer Their Perspectiveson U.S. Trade Policy
SUMMARY

The Center for Strategic and International Studies (“CSIS”) on February 7, 2003, hosted its third
annual seminar featuring six former United States Trade Representatives (“USTRS’). USTRs who
served under various Presidential administrations from 1971-2000, presented their perspectives on a
wide range of U.S. trade objectives, as summarized below:

e William Eberle (Ford) — Warned of dangers of U.S. protectionism, including the
recent Farm Bill and suggested approaches such as wage insurance to build support
for trade.

e Carla Hills (Bush) — Described “competitive liberalization” in bilateral, regiona and
multilateral trade talks, and emphasized that the US is ready to negotiate at all levels.

e Charlene Barshefsky (Clinton) — Spoke on trade liberalization as an approach to
curbing terrorism and stated that the Middle East isa“blind spot” in U.S. trade policy.

e William Brock (Reagan) — Discussed prospects for the FTAA, and emphasized that
the relationship with Brazil should be strengthened before the US falls behind the EU.

e Mickey Kantor (Clinton)— Described US-EU relations, and in particular the dispute
on biotechnology and the EU’ s moratorium on approva of GMOs.

e Clayton Yeutter (Reagan) — Emphasized the importance of meaningful agricultural
liberalization in the Doha Round. He aso stated the US needs to address its own
protectionism, including trade remedy measures.

The USTRs in general believe that the prospects for trade liberalization are good despite the
challenges at home and abroad. They aso stated that the climate for trade negotiations is far more
complex than in the past. Nevertheless, they were confident that the Bush Administration would seek
liberalization at al levels, including through bilateral, regional, and WTO negotiations.

ANALYSIS
William Eberle Warns of U.S. Protectionism

A. Presentation by Ambassador Eberle

William Eberle, USTR during the Nixon and Ford Administrations from 1971-1975, warned of
the dangers of U.S. protectionism and suggested approaches to gain support for liberalization. He cited
as recent examples of protectionism the Farm Bill and steel safeguards. He urged the Administration to
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“rise above” pressures from domestic industries like steel, textiles and others that seek to impose trade
barriers. He added that the recent Farm Bill will make it harder for USTR to pursue liberalization at all
levels, and that the Bill results in “great risks” to U.S. trade policy due to the importance of the issue to
many trading partners.

Eberle stated that although competition arising from liberalization results in some job
displacement, the benefits to the US far outweigh the costs in the long term. He cited as a “myth” that
free trade results in growing job loss, including in hi-tech jobs. He believes that technology is moving
fast enough that the US is able to increase, not lose jobs in a competitive environment. He added that
higher-paying jobs overseas also benefits U.S. interests since foreign workers will have more income to
spend on U.S. products and services.

B.

Comments by Former USTRs

Eberle and other USTRs suggested an increase in general wage insurance as a means
to build support for trade liberalization. Eberle added that individual states have
considerable authority on the issue of unemployment, so it is important to coordinate
with them to build support for liberalization. Barshefsky stated there is a need to
remove distinctions to receiving wage insurance, and suggested making the criteria
more general.

Hills cited a study by the Brookings Institute on wage insurance that suggests
providing insurance across the spectrum, and estimates that 5 percent unemployment
would cost about $4 billion. She added that any wage insurance plans must
encourage workers to find new jobs, even if they are paid less (e.g. highly-paid steel
workers often have problems finding high-paid work).

Kantor emphasized that Trade Adjustment Assistance (“TAA”) was broadened in
order to build support for Trade Promotion Authority (“TPA™) renewal, and to build
credibility for liberalization. He agreed that wage insurance is an “interesting idea.”

Question and Answer Period

In response to a question about growing protectionism in Asia, including through the
use of currency controls, Brock remarked that currency controls are “ self-defeating.”
Hills added that Asian countries are depressing their currency due to anxiety over
China, whose currency is linked to the dollar. The dollar’ s decline is making Chinese
exports even more competitive.

Eberle remarked that U.S. priority should be on developing intellectual capital,
especialy in the fields of science and engineering. He cited that many Chinese
engineers are trained in the US and are much more cost-competitive when they return
home. The long-term implications for the U.S. economy are significant if the US
falls behind in these areas.

CarlaHillsEmphasizes Liberalization at All Levels

A.

Presentation by Ambassador Hills and Comments by USTRs
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Carla Hills, USTR during the George H. W. Bush Administration from 1989-1993 described
“competitive liberalization” — the simultaneous pursuit of bilateral, regional, and multilateral trade talks,
as a wise strategy being pursued aggressively by the current Administration. She acknowledged that
although the WTO is the most important forum for negotiations, the US would also pursue liberalization
objectives through the FTAA and FTAs.

Hills cited that after the failure of the Seattle Ministerial in 1999, opposition to liberalization
declined after September 11, 2001, after which world leaders made a commitment to step up poverty
reduction as a means of maintaining security and stability. This momentum helped to launch the Doha
Development Agenda in November 2001, which has as its focus developing country priorities. She
believes that after the Uruguay Round, many developing countries feel they did not secure hoped-for
gains, including reductions in agricultural subsidies and tariff peaks. The USisnot as“sinful” as others,
but still has concessions to offer. She cited, for example, that Norway and Mongolia paid the same
amount of tariffs to the US ($23 million annually) and many developing countries can’t compete in
agricultural exports since the US, EU and Japan subsidize farmers collectively about $1 billion a day.
She warned that the new Round will fail if poor countries are not integrated into the trading system.

As for multilateralism vs. regional approaches, Hills asserted that the US must seek further
liberalization at all levels to keep the momentum going. She stated that although some believe that
regional agreements can be trade-diverting, regional trade agreements (“RTAS’) are mostly trade-
creating. She cited the NAFTA as an example of rapid growth internally, and encouraged Asian
countries to open up unilaterally in order to stay competitive. She believes that U.S. FTA and FTAA
negotiations will encourage Doha negotiations and spur weak growth in Latin America.

Regarding Latin America, despite economic and political crises, Hills believesit is *absolutely”
the right time to encourage trade liberalization through FTAs and the FTAA. She stated that “open
markets are good policy in bad times” and will help create a more secure region. She acknowledged,
however, that some Latin America negotiating priorities target the most sensitive U.S. sectors, including
sugar, stedl, textiles, and orange juice. She believes that the US could agree to lower protections for
these industries gradually, but must first build the political will to do so.

Regarding timing, Hills believes that 2007 and not 2005 is the “magic date” for completing Doha
and FTAA negotiations. She cited that the U.S. Farm Bill is up for renewal in 2006; TPA expiresin
2007; and the next Franco-German agreement on the Common Agriculture Policy is due in 2007.
Although the US prefers the current deadline of 2005, she thinks 2007 is more realistic.

B. Comments by Former USTRs

e Kantor remarked that the US needs to take up the EU challengein regardsto Brazil as
President “Lula’ has agreed to expedite negotiations with the EU. He said that
without Brazil, there is no FTAA and hopes the US will not ignore Brazil. Hills
responded that the USis actively engaging Brazil and is persuading Brazil that it must
liberalize for its own good. She cited that Brazil has a low export to GDP ratio;
investment is dropping and the situation is “unsustainable.” She added that even
though Lula's rhetoric during the campaign was anti-market, he is moving to the
middle and is willing to negotiate. Brock stated that since Brazil and the US are co-
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chairs of FTAA negotiations for the next two years, there should be an active
dialogue. He agreed that the linchpin isthe U.S. relationship with Lula.

e Barshefsky stated that Brazil views itself as more European, and therefore amenable
to EU offers to step up negotiations. She believes that some of Brazil’s priorities will
be difficult for the US politically, especially in an election year. For example, orange
juice is important to California and Florida; steel and textiles are important to the
Mid-West, Rust Belt and Southern states. She questioned whether the Administration
would tackle these issues.

C. Question and Answer Period

e |In response to a question about the sensitivity of agriculture in the U.S.-Australia
FTA negotiations, Kantor remarked that the negotiations will be “heavy on tactics’ in
order to find creative approaches to addressing sensitive issues like agricultural
subsidies. The FTA should aso help *sequence discussions’ with Europe in WTO
negotiations.

e In response to a question on possible strategies to build support and alliances with
developing countries, Barshefsky stated that some countries like India and Brazil are
speaking together due to their discontent with the previous Round, and the current
(slow) pace of negotiations. At the same time, the EU and US, along with Japan and
Korea, need to take a stronger leadership role in dealing with issues like agricultural
subsidies. She added that technical assistance is a way to encourage support from
poorer countries. She also said the US has not properly responded to the HIV/AIDs
epidemic and other public health crises, which she believesis a“readily addressable’
trade issue. In particular, she warned that without an agreement soon on the TRIPs
and Public Health Decision (on compulsory licensing), the delay will damage the
Round.

[I1.  Charlene Barshefsky Proposes Comprehensive Middle East Trade Policy

A. Presentation by Ambassador Barshefsky and Comments by USTRs

Charlene Barshefsky, USTR during the Clinton Administration from 1997-2000, spoke on trade
liberalization as an approach to combating terrorism. She described the post-WWII atmosphere of a
war-ravaged world, and how international economic integration, including through the IMF, World
Bank and GATT institutions, helped to restore peace and stability. For example, this framework helped
Japan and Germany revive their economies and subsequently nationsin Asia, Latin Americaand Central
Europe.

Barshefsky pointed out that the Muslim Middle East, however, has regressed and is now the |east
integrated region in the world, even less so than sub-Saharan Africa. She noted that the lack of
economic integration in the Middle East is ironic, considering it was among the most integrated regions
of the world in the past. In fact, the states in the Muslim Middle East trade less and impose higher
barriers toward each other than those in sub-Saharan Africa. The result is a fragmented region, and an
island of economic isolation within the world. The situation has been getting worse as the region
experienced a 25 percent drop in GDP; exports the least amount of value-added goods in the world; and
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has become more dependent on commodities like oil. For example, in 1970 Egypt and South Korea
were at the same level of development; Egypt's economy has not grown much since while Korea's
economy expanded twenty-fold. Another irony is that despite the launch of the new Round in Doha,
Qatar —most of the large economiesin the region (8 out of 11) are not part of the WTO.

Barshefsky warned that with the decline in economic growth, coupled with other factors like a
doubling in population — the region is “not a recipe for stability.” She stated that more of the world
would resemble the Middle East today had it not been for pursuit of liberalization. She pointed out that
opponents of globalization often miss a fundamental point — that the primary objectives of international
economic integration are to maintain peace and stability. Thus, further economic integration of the
Muslim Middle East would help to achieve these goals and combat terrorism.

Despite the grim outlook, Barshefsky said there are positive signs including Jordan’s pursuit of
liberal trade and investment policies. Jordan joined the WTO in 2000, signed the US-Jordan FTA and
encouraged investment from Israel. The FTA for example, allowed Jordan to increase exports to the US
from $16 million in 1996 to $400 million in 2002 — an increase of 40,000 new jobs. However, some
countries like Egypt have rejected preference programs with the US if it involves Israel — which could
serve as a potential engine for the regional economy (e.g. QIZ industrial zones). The recent launch of an
FTA with Morocco is encouraging, but more FTAsrisk increasing fragmentation in the region.

Barshefsky asserted that the region has been a“blank spot” in U.S. trade policy, and she believes
that the US should pursue a more activist, and comprehensive engagement with the region. She
suggested that a comprehensive approach would be more effective than FTAS, for example. Examples
of successful comprehensive trade initiatives include the African Growth and Opportunity Act
(“AGOA”) — which expanded exports from $360 million in 1996 to $1.2 billion in 2002, and the
Caribbean Basin Initiative (“CBI”). The Middle East could benefit from a broad duty-free program
from the US, and by lowering its own barriersto trade within the region and others countries.

B. Comment by Former USTRs; Question and Answer Period

e In response to a question about the willingness of Middle East countries to engage
(due to cultural or other reasons), Barshefsky responded that the US should take the
initiative independently by offering unilateral preferences. Of course, it will be up to
the Middle East to take advantage of such trade preferences. Eberle added that the
Middle East is not fully aware of its potential, and there is a lack of government
initiative in promoting trade. Hills said she is optimistic the Administration iswilling
to embrace the Middle East, as evidenced by FTA negotiations with Morocco, and
possibly Egypt. Kantor lamented that the Egyptian economy has declined, and the
government has made little overtures to engage with Israel economically. He
believes a U.S.-Egypt FTA would be useful, and encouraged a high level of
engagement with Egypt and to deal with the Palestine-Isragl conflict. Barshefsky
emphasized that the region is “combustible” and the US must take risks in order to
spur economic growth and promote stability.

e Inresponse to a question on whether the US has the political will to offer preferences
like textiles quotas, considering the limited liberalization for Pakistan — Barshefsky
emphasized that all USTRs present have “avoided the issue” — and did not fully
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address protectionism in the textiles industry. She noted that liberalization in textiles
is avery difficult political issue, but the US must assess its priorities — and relaxing
some quotasis a“low price to pay” for increased security. Hills added that thereisa
need to educate the American public about the burdensome effects of barriers
including tariffs and quotas, which could help build support for liberalization in
sensitive sectors like textiles.

e In response to question on export controls and their effectiveness in enhancing
security, Kantor said that these arguments have become more contentious as
technology advances. He stated that “the horse is out of the barn” and supports a
more open export policy.

V.  William Brock Cites Difficult Negotiationswith Brazil on FTAA

A. Presentation by Ambassador Brock

William Brock, USTR during the Reagan Administration from 1981-1985, discussed prospects
for the FTAA and approaches to strengthening the relationship with Brazil in particular. Brock began
by saying that Zoellick has a more difficult task than any previous USTR due to security concerns,
increasing disillusion towards trade by the public, Congress and developing countries, and economic
crisisin areaslike Latin America.

Brock cited the current crisis in Venezuela as an important indicator of support for liberal
policies since the struggle is between workers and non-workers, rather than rich vs. poor. Segments of
society are rebelling against the government due to economic stagnation and misguided policies. In
Brazil, President Lula has toned down the anti-market rhetoric and appears open to engagement with the
US. Brock was also encouraged by the conclusion of the U.S.-Chile FTA and the launch of FTA
negotiations with Central American.

Brock commented that the US has a difficult time in negotiating with Brazil since Brazil’s
priority sectors are of “enormous political sensitivity” for the US, including agriculture. He suggested
the U.S. political leadership needs to “think larger” on trade issues. Nevertheless, politicians
everywhere need to be sensitive to their political bases and can’t go farther without building support for
their policies. He suggested a TAA-like program including a larger insurance scheme that functions
more like a “safety net” and less like awelfare program. Brock also warned that 2004 is a difficult year
for the FTAA due to the elections and that the South is competitive (considering its sensitivities in
textiles and agricultural sectors). Furthermore, the Agreement on Textiles and Clothing (*ATC”) will
expire and al quotas must be phased out. The impending rapid growth of textiles exports to the US, at
the expense of domestic industries, could make it difficult to build support for liberalization. Thus,
Zoellick will need to build all the support he can in order to conclude the FTAA.

B. Comments by Former USTRs

e Kantor agreed that 2004 will be a very difficult year to conclude the FTAA due to
U.S. presidential and other elections. He was not too optimistic about the current
deadline.
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e Barshefsky explained that in 2004 with the phase-out of textiles quotas, the re-
ordering of exporting countries will be more significant than the actual increase of
exports. For example, countries with preferences in the Caribbean and Africa, as well
as Mexico stand to lose market share to more competitive exporters in China and
Southeast Asia. Brock commented that the perception of absolute growth of exports
in 2004 is greater than the actual substance. Brock added that the real test is to
establish an effective “safety net” to cushion the negative effects of liberalization in
the short-term, or else political discontent could derail trade negotiations.

C. Question and Answer Period

e |In response to a question about the relevance of APEC and how to prioritize among
the FTAA and FTAS, the USTRs emphasized the need to reinforce Asia trade policy.
Kantor stated that USTR “can’t do everything” but should work towards reviving
APEC, and reengaging with the rest of the region. Barshefsky added that the
Administration’s two major “blank spots’ are the Middle East and Asia. She believes
there is ample opportunity to conclude the FTAA, and “Doha finishes when it
finishes” —but Asia on the other hand, is critical and needs a comprehensive policy.

e In response to a question on the importance of the Central American FTA, Brock
believes it will serve as a building block towards completing the FTAA. Kantor and
Block agreed it was an important agreement, despite past skepticism.

V. Mickey Kantor Attacks EU Moratorium on GMOs

A. Presentation by Ambassador Kantor

Mickey Kantor, USTR during the Clinton Administration from 1993-1996, spoke on US-EU
relations, and in particular about the dispute over EU Member States' delays in approving genetically
modified organisms (“GMOs’). Kantor began by emphasizing the importance of the trans-Atlantic
relationship, as each is the leading trading partner and source of investment for the other. US-EU
leadership on trade issues (though not by itself) is critical to the successful conclusion of the Doha
negotiations. He also noted that bilateral trade disputes harm the overall relationship, including U.S.
efforts to build political support for possible military action against Irag. In fact, the US-EU dialogue
sometimes can get “drowned in rhetoric” on disputes like bananas, beef, foreign sales corporations, and
biotechnology.

Kantor spent most of his presentation on the US-EU dispute on biotechnology, and criticized the
de facto moratorium on approvals of 13 GMO varieties by EU Member States for the past five years.
He argued that the moratorium is not based on science, as required by the WTO's Sanitary and
Phytosantiary Agreement (“SPS’). He cited the EU’s own exhaustive study that presented no scientific
evidence that bioengineered products are dangerous to health, and in fact could be healthier. He pointed
out that EC officials have recognized the fact that the moratorium is not justified and inconsistent with
WTO rules. Despite their acknowledgment, he said the EC is “not standing up to Member States” and
the issue is politicaly driven. As aresult of these delays, Kantor said that the US might soon raise a
formal dispute against the EC at the WTO.
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Kantor suggested three options for the EU to avoid a WTO dispute: (i) sue Member States for
not implementing their regulations; (ii) end the moratorium and base approval decisions on sound
science; and (iii) respect the established timeframe for approvals; the same standards must be applied.
Kantor was also convinced that the WTO would rule against the EU moratorium. He pointed out that
USTR Zoedllick was “vociferous’ in his support for an end to the moratorium, and was confident the
Administration would act soon if approval delays persist.

(Note: Y eutter spoke immediately after Kantor.)
VI.  Clayton Yeutter Criticizes Farm Bill; Optimisticon WTO Agriculture Negotiations

A. Presentation by Ambassador Y eutter

Clayton Yeutter, USTR during the Reagan Administration from 1985-1989, emphasized the
importance of meaningful agricultural liberalization in the Doha Round, as well as FTAA and FTAs
negotiations. (Y eutter arrived late due to the snow storm.)

Y eutter commented that WTO agriculture negotiations have not made much progress towards the
next stage (modalities by March 2003), based on Chairman Stuart Harbinson’'s recent compilation of
proposals. He described Members' positions as “wide’ and criticized the Franco-German agreement | ast
Fall which froze EU spending, but does not mandate reductions. He stated that the US does not have its
“act together” either because of the Farm Bill — which is a “regressive” policy. He added that the US
also has severa “sacred cows’ (sensitive areas) such as sugar and dairy. Nevertheless, the US has tried
to restore its credibility through an ambitious proposal last summer that proposes ambitious
liberalization, and is more aligned with the Cairns Group countries.

Y eutter predicted that apart from tariffs, other significant barriers can impede market access for
agriculture, including abuse of trade remedy and food safety measures. He remarked, somewhat
surprisingly, that the US is “naive to believe’ that the Round will succeed without significant reform in
the Antidumping Agreement. In fact, he asserted that there is “plenty of room for improvement” in the
Agreement in order to curb growing abuses by Members of trade remedy measures. He referred to
Kantor’s speech on biotechnology and believes that the EU’s moratorium is a situation where “politics
trumps science.” He feared that other Members would seek to replicate such measures as disguised
barriers to trade.

Regarding the prospects for WTO negotiations on agriculture, Y eutter predicted a better chance
of reform in this Round than in the Uruguay Round. He cited five major reasons for his optimism:

(i) Effective Chairman — Expressed confidence in Stuart Harbinson's ability to draft and
negotiate a deal; he's an “honest broker and talented negotiator.”

(i) US-EU positions converging — Believes that the US and EU positions are moving closer, in
particular on the issue of decoupling subsidies and support from production.

(iii) Growing budget pressure — Cited that with EU enlargement, the EU is hard pressed to
provide generous support to agriculture. In the US, the growing deficits and security costs will
also add pressure to reduce subsidies, and since the Farm Bill passed during atime of surplus.
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(iv) Developing country participation — Believes developing countries are “more serious than
ever” to engage in the process and seek significant liberalization. Also stated that developing
countries should liberalize their markets to each other.

(v) Rules framework in place — Pointed out that the Uruguay Round “started from scratch” while
thereis anegotiating foundation in place thistime. He cited the Agriculture Agreement’s Article
20's four pillars of seeking liberalization in subsidies, domestic support, market access and
addressing non-trade concerns.

Y eutter remarked that this Round must result in progress as “sweetheart deals don’t last” (e.g.
Blair Accord), and all Members must learn to compete fairly. He noted that developing countries are
unable to compete with the EU or US, which have vast budgets to subsidize and support exports. He
also felt some Members have played “dirty tricks’” and abuse current disciplines, including tariff rate
guotas, the movement of support to non-actionable boxes (e.g. green and blue box subsidies); and
unjustified barriers arising from food safety concerns.

Yeutter also raised the need to realize progress on trade facilitation, ensure that FTAs do not
discriminate and improve disciplines on discriminatory investment barriers. He cited that the few
disciplines exist in investment and that the issue has been “ignored too long.”

B. Comments by Former USTRs; Question and Answer Period

e In response to a question on EU criticism of a “US U-turn” on agriculture support,
Y eutter criticized the Farm Bill and said there was no international basis for the Bill
(for example, to level the playing field with Europe). Rather, Members of Congress
wanted to get their share of the budget surplus at the time to build constituent support.
He warned that the Bill has diminished U.S. negotiating credibility. In general, he
said that subsidies to agriculture reduce international competitiveness and are
“cannibalized in land value.” He cited as an example the high cost of farmland in
Japan and that most farmers are old.

e Brock, Kantor and Y eutter discussed the need for international cooperation to develop

alegitimate body that can determine science-based standards for agricultural products.

Kantor said the EU is developing its own food agency, but commented that the US
regulator the Food and Drug Administration (“FDA”) is not keen to give up its
approval authority. Yeutter commented that the Codex Alimentarius should play
such a role for certain standards, but the body has become politicized and slow to
reaching agreement.

e The Deputy Representative of the European Commission in Washington (Gerard
Depayre) commented that there exists a “loss of confidence” by the European public
toward food safety issues, and that the EU must restore this confidence. Considering
the sensitive public mood, he stated that the EU cannot force acceptance of GMOs
and “science is not aways accurate” — and referenced the precautionary principle.
Depayre aso cited the recent trip of Agriculture Commissioner Franz Fischler and
said that he shared Y eutter’s optimism that this Round would result in progress. He
referenced the recent EC submissions to the WTO, and said that the EC did have
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room to pursue a flexible approach on agriculture contrary to reports that stated
otherwise.

OUTLOOK

The former USTRs were candid in their remarks and suggested new approaches to U.S. trade
policy. For example, Eberle and Y eutter criticized the Farm Bill and even the abuse of trade remedy
laws (Yeutter). Brock encouraged the Administration to “think larger” in tackling sensitive domestic
sectors in FTAA and other negotiations. Barshefsky suggested a comprehensive approach towards the
Middle East on trade policy, but without explicit reference to establishing formal ties with Iran and
Libya. She also pointed out that the former USTRs have all “ignored textiles’ but that domestic
protection should be addressed, especialy if liberalization can enhance security objectives abroad.
Kantor spent most of his presentation attacking the EU moratorium on GM Os, and admitted his criticism
is due both to affiliation with Monsanto (he is on the Board of Directors of the biotechnology giant) and
free trade principles. Hills was openly skeptical of the 2005 deadline for FTAA and Doha negotiations,
and believes that 2007 is more redlistic. Overall, the session provided a useful exchange of views
among the former USTRs — many of whom remain active in the U.S. trade policy process (often on
behalf of private clients).

The former USTRs agreed that USTR Zoellick faces a more difficult political climate than they
had during their terms, both at home and abroad. For example, bipartisan support for trade in Congress
has declined over the years, and Congress has become more hostile to the WTO due to a series of
dispute findings against U.S. laws and practices. At the regiona level, FTAA negotiations are becoming
more complex after the change of Administration in Brazil. At the WTO, developing countries are far
more active than during the Uruguay Round — which will make negotiations more challenging.
Moreover, U.S. credibility is under attack due to real or perceived intransigence on developing country
priorities including agriculture, special and differential treatment and public health concerns.
Nevertheless, they were optimistic that the Administration would move forward with its liberalization
objectives at al levels, including bilateral, FTAA and WTO negotiations.
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USTR Zoellick Testimony at House Waysand Means. Seeks WTO Compliance and Competitive
Liberalization Strategy

SUMMARY

United States Trade Representative Robert Zoellick on February 26, 2003 testified before the
House Ways and Means Committee regarding the Bush Administration’s 2003 international trade
agenda.

Zoellick addressed the following issues:

e U.S FTA Strategy: The US will continue to pursue bilateral, regional and multilateral trade
initiatives. Zodllick updated the Committee on the status of various negotiations, particularly
the Doha Round. He stressed the need to make significant progress on agricultural subsidies.

e FSC/ETI: Zoellick warned that the United States must comply with the ruling soon because
the European Union will not hold off indefinitely on retaliation.

e Chile and Singapore FTAs. Zoellick stated that the text of the Singapore FTA would be
made public in early March and the text of the Chile FTA would be made public in late
March or early April. Zoellick emphasized that Members of Congress and cleared advisors
have had access to the text for several months but that the texts cannot be released to the
genera public until the “legal scrub” is complete.

In terms of trade, Congress will focus on its oversight role during the 108" Congress. It remains
unclear how much time and energy Congress will be able to dedicate to trade issues with the focus on
national security and domestic economic and social issues.

ANALYSIS

Y esterday United States Trade Representative Robert Zoellick testified before the House Ways
and Means Committee regarding the Bush Administration’s 2003 international trade agenda.

House Ways and Means Committee Chairman Bill Thomas (R-California) and Representative
Phil Crane (R-1llinois), Chairman of the Trade Subcommittee, praised Zoellick’s leadership on trade.
Crane said he looks forward to developing the implementing legislation for the Chile and Singapore
agreements “ sooner rather than later.”

l. Levin DeliversBlistering Critique of Bush Trade Policy

Representative Sander Levin (D-Michigan), Ranking Member of the Trade Subcommittee,
delivered a lengthy opening statement criticizing the Bush Administration’s trade policy. We
summarize his criticisms below.

e Lack of bipartisanship: The Administration and Congress must work to reestablish
bipartisanship in developing U.S. trade policy.
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e FSC/ETI dispute: The Administration has failed to correct the flaw that disadvantages U.S.
exporters.

e Tariff proposals. The Administration’s “grandiose” proposals to eliminate all tariff barriers
ignore non-tariff barriers, which are the primary impediment to U.S. exports.

e Release of FTAs: Levin criticized the Administration for its “penchant for secrecy” and
called on the Administration to make the Chile and Singapore FTA texts public. Levin
interprets the 90-day Congressional consultation period provided for in TPA to mean that the
text of an agreement should be made public during the same time period.

Levin recommended that the US grant permanent normal trade relations (PNTR) to Russia, while
ensuring a meaningful role for Congress in accession negotiations. He stated that he would introduce
legislation next week along with Rangel and Senate Finance Committee Ranking Member Max Baucus
(D-Montana) (Please see W& C February 6, 2003 Report).

Regarding the TRIPs and public health debate, Levin believes that coverage should be broadened
beyond infectious epidemics.

. Zoellick Outlines Trade Agenda for 2003

Zoellick highlighted the Administration’s t